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May 16, 2014

The Selectmen of the

Town of Wayland
41 Cochituate Road
Woayland, Massachusetts 01778

Mr. Chairman and Members of the Board of Selectmen,

When I heard about recent proposals to sell the Town Building and the land on which
it stands, I was reminded of the letter that I wrote to Paul F. Alphen, Chairman of the
Junior High School Alternate Building Use Committee on October 15, 1969, while I was

serving as Wayland’s Town Counsel. A copy of my letter is annexed.

In that lengthy letter, I offered my 6pinion as to the Town's title to the eight parcels of
land now occupied by Wayland's Town Building as of October 15, 1969. You will note
thatI called Mr. Alphen’s attention to restrictions that were imposed on the Town's title
to some of those parcels and made recommendations as to how the Town might deal

with those restrictions in the event that it shall decide to sell all or part of that property.

You May Visit Qur Web Sitz at www.,gosselslaw.com or Contact Us by E-mail at pgossels@socialaw.com



The Selectmen of the
Town of Wayland
May 16, 2014

Page 2

Accordingly, I recommend that the Town update the title study that I conducted 45
years ago before the Town shall consider the sale of the Town Building site or any part

thereof.

C. Peter R. Gossels

CPRG/cal
cc:  Wayland Planning Board
Alf Berry, Town Surveyor
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October 15, joso

Paul F. Alphen, Chairwman

Junior High School Alternate Building
Use Commitiee

24 EBorrill Drive :

Yayland, Massachusetis 01778

Re: TPotenmtisl Alterpate Uses of Wayland
Juanior High School Building

ce—————Deagr—Fani———

Before vesponding, in detail, to the questioms raised hy your
letter of ugnst 20, 1968, let us first refer to Lew Bowker's plan entitled
“Coupiied Plan of Town Owned Lend in Wayland, Mass. JoiiaSy 12, 1967
Scale I™ = 100" Wayland Enginmeering Department™ for a more particular
description of the pareels of land which, together, cowprise the site wpon
which the Junicr High School building is located:

Parcels 1 and 14 weye deeded to the Tewn im the
nineteenth century by warrenty deed withont restrictions

the care zmd control of the School Commiitee.

Paresl 2 was pwrchased by the Town for ™
purpeses™ by deed recopded on July 21, 1920 amé is
presurably now under the cave and coptrol of the Park,
Reppeation and Cemstery Depariment.

Parcelawgsgim;en_tothel'mby&eedofd’nhnﬂ’ight
recerded on Aprdl 5, 1921 “upen the express condition that
the premiges shall forever be used as a pnhiic park or
playgromd or as portions of the pubiic park or playp-
gramdsystméafsaj,dTmofﬁayJand,uponazybreachof
which said premises shall revert to the grantor and his
heiys.v
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Parcel 4 was given to the Town by Edmmd H. Sears
and Edwin Farnham Gresne, trustees undey & declarztion
of trust dated July 17, 1911, by deed recorded on April 5,
1921, to be held by said Town of Wayland upon the trusts
set forth in seid declaration ...," to wit: Pfor purposes
of recreation and for a public playrround by regidents
of the Town of Wayland, and particularly by children ..."

Parcel 5 was given to the Town by deed of Edmund H.
Sears amd Scpkiz W. Sears, his wife, in her own right,
ané Edwin Fernham Greene recorded an April 5, }971 "to
be held by the Town of Wayland wpon the trusts set forth
under 2 Beclarationm of Trust dated July 17, 1811 ...%

Parcel & was given—to—the Town by deed of Edmund H.
Sears and Sophia W. Seara, in her own right recorded om .
Septembey 18, 1923 “upon =md subject to the =xpress condition
thattheprmisesahallbensedasapnhlieparkorplay-
gronndorasportimsq_fthspnbﬁcp@karpla}mmd
systezs of said Town of Hayland HFh2 that if heresften
thepr&im-..mmmaﬁfobtheaformaiﬁmea
szid premises shal) revert to said Sophiz W. Seawrs or her

heirs or assigns.”

Parcels 7 and 8 were acquired by the Tosm for park
porposes by Order of Taking duly adepted by the Board of
Park Commissioners end recorded on Juone 6, 1952,

With the exception of Parcel 10, which was conveyed to the
Pequot Lodge ip 1896, and a2 small portion of Parcel'y, which iz designated
Parcel 3 and was sold to 'I'rinitarian Congregational Chorch of Wayland
pursnant to vote of the Town and Chapter 170 of the Acts of 1960, all
said parcels acquired as iaereina.bme described stil] stand in the name
of the Town of ¥ayland. The use of said parcels is, however, subject to
the terms and conditions of 21l dseds and trusts aceepted by the Town and

the provisions of the General Laws of the Commopweslith. Insofar as the
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actudl building site is converned, the Town was ptirpomdly authorized to
use thiose portions of Pzpeels % and S5 more particularly described by
Chapter 43 of the Acts of 193%, Chapter 314 of the Acts of 1948 and Chapter
23 of the Acts of 1952 “for school yard purposes + -+ Hoder the game dare
and control as other school preperty.”
The legal principles defining the power of a town to use, imase
andqrﬂisposeoftmpnapertyamsetfortbintheﬁanmlhraandhawe
- ——Dbeen interpreted by the Suprémeﬁmh'.niaL_ﬂmtlinambernfbadiagaases
ipcluding: Lewell v. City of Boston, 322 Hass. 709, 79 N.E. 24713 (19u8),

Higginson v. Slattery, 217 Basa. 582, 99 N.E.2d 528 (1512, acd move

recently in City of Salem v. Attorney Cepmeral, 344 Mass. 626, 183 N.E.2d

BS9 {31862). 5See also HM.G.L.A. chapter 48, sesction 3.

2ithough a town tmay gener.a_lly lease, sell, or otherwige dispose
of property Do longer needed for public purpdses whepe it acguired the sage
by purchase ar by eminent domain, its power to do so msy be limited wheps
a p.:i.e.ce of land has been dedicated and or maintained as a Hublic park which
bas heen defined as “a trect of land ... to which the public at large may

resort to for recreation, 2ir and light." See City of Salem v. Attornmey

Gene:gil_, supra. Such dedication snd use has been hald to create an sase-

ment in the general public which cnly the Gemeral Cowrt may "limit, swspend
or terminate.® Lowell w. City of Boston., supra,
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¥hers, however, lamd has been acquired "subject to the tems of
aoy gift, devise, greant, beguest or other trust or copdition, ™ it sy not be
s01d or appropristed to suother imgonsistent use,” See M.G.L.A, chapter 214,
secticn 3 (11) and Bardy, Municipal Law, section 7.

My

These limitations must, of epurse, be road together. Thua, if
the Toum aucepteéagiftnfapaxue;.cfpropertyintrnstfur“purpnsesof
recreation and for a prublie playgroond,® even an act of the General Court
from an action wnder H.G.L.A. chepter 214, section 3 {11) "to enfopce the
perpase ... of any gift or conveyance which shall have been mmde to and
accepted by any ..; toRD ... for = specifie purpose ... in trast op
otherwise ,,."

Fortunataly for the Town, Edmund H. Sears and Edein Farpham
Greepe, who together with Sophia ¥, Sears gave Parcels & and 5 to the Town
*for purposes of recpeation and for a public playground by residents of the
Towmn of Vayland and particniarly by childrea_:," vere wise enough ta provide
in their Declaration of Trust that the Town of Rayland:

"may eell apd convey said ezl estate in cage It should

ever becoma advisable to do so, provided that a sufficient

sme cap be obtained from such sale to purchase cther real

estate to be nsed for the purposes of the trust which is as

well adapted to the purpose and equally convemient, and in case
ofsqchaalethapzncaadsshallbeatemn_sedtopm'chase
such other real estate which shall be held Wpon the same

trests as that sold, and the balance of the purchase price,

if any, shall be set apart as a separate fund and the imcome
=hall be used to pay expenses commected with the trust.®
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Said Declaration further provides that a deed signed by such

Person Or persons as may bpe duly authorised do sell the real estate "by

two-thirds of those wvoting at 2 town meeting duly called and held” and

"setting forth that snch sale is deemed advisable by them shall be con-

clusiva evidkgme, as far as relates to the purchaser at such sale, of

the authority of the Town to wake such conveyance."”

Unfortanataly, the terms of the aforesaid trust do not author-

ize the Town to lease or apprapriate any porition of Parcels 4 and 5 to a

use inconsistent with the purposes snumerated nor does it permit the Town

te sell anything less tham the entire tract withoot the approval of A

Court having jurisdiction to,accomplish the general purposes herein set

forth as pearly as may be” om pzin of revers.mn to the beirs of Bdmund H.

Sears ard Edwin Farpham Greene

Althongh the failure of Sears and Greene heirs to corply with the

provisions of M. G. L. A. Chapter 260, Section 31A now prevents them from

initiating any procseding based upon any right of entry for condition

broken or possibllity of reverter, the remedy set forth in M. G. L. A.

Chapter 214, Section 3 (11) makes it necessary that the following prelim-

inaries be complied with if the Town wishes to lease any or all of the

land shown as Parcels 4 and 5 (the site of the Junior Bigh School building):

a.

b.

A decrae of the Hiddlesex Probate Court awthorizisg
such lease must be secured;

The General Court must enact 1eg:!.sla.t:mn authorizing
such lesase:;

The Town mast, by a2 two-thirds vote, awmend the Zoning
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By-Lemsanﬁuaptopezmittheuseofthapremisesfor
other thaa school orf park purposes;

d. The Town, mist, by a two-thirds vote, approve such lease;
e. The Town must, by a two-thizds vote, ¢ramsfer the care and

and control of such property from the School and or Park,
Recreation and Capetary Depariment to the Selectmsn; and

Hh

e %eSelectmenmstmtetoenterinboaIeasewitha
rrospactive tenant and execute the same by virtsie of
the authority tims vested in then.

Inﬂxeevatthatthe‘rmwishastosallallo:anyportionof

Parcels 4 and 5, I recommend that each of the aforesaid requirements be

complied with to secuore authority for soch sale. Moreover, in order o
satisfy the terms of the trust, the Town should, in either event, be pre-
pared “atonagtop\zchaseénch other real estate which shall be held
upon the same trusts 2s that sold, andthéhalanceof_thepnrchaseprice,
if any, shail be set apart as a separate fund and the income shall be used
to pay expenses coanected with the truat.”

Even if the Towm ghonld desire to appropriate any portion of
Parcels 4 and 5 to any ‘use other than "for recreation and fgr & public
playgroond,” it would in my opinion require 2 comrt order, an act of the
legislature as well as appropriate wotes of the Town.

Althongh the Town has already, without benefit of a court order,
appropriated & portion of such parcels for "“sehool and gchool vard purposes"
and subsequently sold Parcel 9 in the belief that the saveral BReots of the
General Court afforded sufficient authority therefor, I recommend that

acticn be initiated soon to secure a court order anthorizing and ratifying
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such oge and sale parsvant to the terms of the Declaration of Trust dated
July 17, 1911, especially im the light of M. €. L. A. Chapter 2ié4, Section .
3 (11).
Bawipg thos answered your guestions with respect to :l:he major por-
tion of the Junior High School site, let us Sriefl; ‘congider the remain-
. ipg parcels: PoumE W -
Pr;r:cels 1 and 12 wmay be sold, leased or appropriated

to another mse by a two-thirds vote of the Town pursuant to

the provigions of M. G. L. E. Chapter 40, Sections 3, 15 and
15a.

Parcel 2 may be dealt with in a2 ginilar mepner except
that an act of the General Court most first be securad since
this parcel say be held to have beem dediceted and or main-
tained 25 2 public park as the samwe has been defined in the
Ixwell case citsd abova.

Parcels 3 and € will no longer revert to the heirs of the
dopors because of their fallure to comply with M. G. L. A.
Chapter 260, Sectiam 31a, but if the Town should contemplate
the nse of any or all of said parcels for any purpose other
than a park or playgroumd, an act of the General Coori mmnst
first be secured,

Parcels 7 and 8, having beea taker for park purposes,
may be appropriated to another wuse only if the procedure
reoommended for Parcel 2 i£s complied with.

Should yom have any other gnestions "with regard Yo this or any

other matter, please feel free to get in touwch with me.

Sincerely,

€. Peter H. Gossels

CPRE; kla



