TOWN OF WAREHAM
ZONING BOARD OF APPEALS

MEMORIAL TOWN HALL

54 Marion Road

Wareham, MA 02571

ZONING BOARD OF APPEALS MEETING MINUTES

Date of Meeting:  July 26, 2006

Members Present:

Kenneth Ferreira, Chairman

John Cronan

Michael Martin

Mary Scarsciotti, Associate Member

Richard Secher, Associate Member
David Sharkey, Associate Member

Member Absent:

Don McKinlay

Michelle Zollo
I. CALL MEETING TO ORDER

K. Ferreira called the meeting to order.

II. PRELIMINARY BUSINESS:

A. Minutes:  July 12, 2006 (To be discussed later in meeting)
NOTE:
(Tape started at this point.)

B. Carlton Place – Offsite drainage – Vote to release funds.

Brief discussion ensued.

MOTION:
J. Cronan moved to release the funds from the account for the outfall/off site work at Carlton Place.  D. Sharkey seconded.

VOTE:  Unanimous (6-0-0)

J. Cronan asked when the rest of the fence will be put up.  The representative stated it will be put up at the end of the project.  He discussed the construction of a fence on a neighbor’s property that the project paid for, now the neighbor wants it moved onto the project’s property.
J. Cronan feels the letter from the neighbor addressed to the ZBA re:  the fence being placed on the project’s property vs. her property should be denied.  She put the fence up, asked for reimbursement, & was reimbursed.  Now she is saying something different.  K. Ferriera doesn’t feel the outfall/drainage improvements have anything to do w/ one individual such as Mrs. Mann.

MOTION:
J. Cronan moved to deny the request by Mrs. Mann dated 7/17/06 re:  the developer, Carlton Place, move the fence that she installed on her property, onto their property.  D. Sharkey seconded.

NOTE:
M. Scarsciotti expressed her feelings that this is a civil matter.

VOTE:  Unanimous (6-0-0)
NOTE:
Brenda Eckstrom, Board of Selectman asked to come before the ZBA.

Selectman Eckstrom informed the ZBA re:  a special meeting held by the BOS dealing w/ the possible appeal of the Marion Planning Board relative to the plaza.  She explained to the BOS that if an appeal is filed, the ZBA should be notified & Town Counsel be notified.  John Witton has excused himself from the matter.  Brief discussion ensued re:  deadline to file an appeal.  Lengthy discussion ensued re:  this issue & what Marion is looking for.
NOTE:
The ZBA members concurred to table the minutes of 7/12/06 until D. McKinlay returns.
III. REQUEST FOR PLAN WAIVERS OR OTHER ADMINISTRATIVE ISSUES

A. 281 Onset Avenue – Steven Coughlin

No-one was present to represent the application.

IV.  

PUBLIC HEARINGS:
A.  #15-06 – 3120 Cranberry Highway – Campers Headquarters – c/o Choubah Engineering.

K. Ferriera stated this hearing will be heard on August 23, 2006.

B.  #17-06 – 2680 Cranberry Highway – Omnipoint Communications, c/o Robert J. Scarpello, Esquire.

K. Ferriera stated the representative has requested a continuance of this hearing.

C.  #22-06 – 2537 Cranberry Highway – Mario Iannicelli (Joda Enterprises) – vote to continue to 7/26/06.

Discussion ensued re:  how to proceed w/ this application.  M. Scarsciotti recalls D. McKinlay stating that if the information requested is not received, the application would be denied w/out prejudice & the applicant would have to start all over again.  Discussion continued.  K. Ferriera discussed the history of this application.
MOTION:
J. Cronan moved to deny the application for petition #22-06 without prejudice for insufficient application information.  M. Scarsciotti seconded.

VOTE:  (5-0-1)

M. Martin abstained

D.  #19-06 – 29 Seth F. Tobey Road – SAV Associates, LLC d/b/a Cape Cod Express – c/o Charles L. Rowley & Associates. 

Present before the ZBA:
Charles L. Rowley, P.E.

K. Ferriera indicated that this is a continued hearing so additional information could be obtained.  He received a letter from the Town’s engineering consultant dated 7/14/06.  

Mr. Rowley submitted a revised set of plans w/ a letter addressing comments made in said letter of 7/14/06.  He has spoken to the consultant since then relative to concerns dealing w/ methods being used on calculations of infiltration of stormwater into the ground.  He has been asked to compare it to a method that the consultant has used & Mr. Rowley is not convinced he can do this.  He spoke w/ him today explaining that he is working on it & the method he is using has been used by the Town of Barnstable for many years.  He explained the method.  As of today, the consultant has indicated that he will not raise issues w/ the method, but was only interested for his own benefit as to the method & how it compared to the one he utilizes.  K. Ferriera discussed the method Mr. Rowley is using & would also like information for the ZBA members to review.  Lengthy discussion ensued re:  the method & how it applies to this application.

Mr. Rowley feels the concerns of the consultant have been addressed in the revised plans.  He discussed the disposal of snow areas, employee parking, & work areas are indicated on plans.  The contouring of the back portion of the U.S. Post Office site is also included as well as a small portion of an adjacent abutting site.  He discussed the designed retention area on the post office property & modifications to encompass more open space.  The consultant also requested a lighting plan which Mr. Rowley discussed & submitted which was prepared by General Electric Co., Hendersville, NC. provided by Application Engineering G.E. Lighting Systems of NC prepared specifically for Cape Cod Express.  Discussion ensued re:  the lighting plan specifications & candle meter/lighting standards.  K. Ferriera will accept the information as being provided to the ZBA as required by the By-law.  If a complaint is filed, the plans will be available to rely on.  There are no residences in this area, thus, it is doubtful there will be complaints.

K. Ferriera indicated a letter was received from Chuck Gricus, Town Planner stating the Planning Board may have looked at these plans, but did not make written recommendations or motions & it was left to Mr. Gricus to do something.  K. Ferriera read said letter into the record.  K. Ferriera asked if Section 740 was addressed in the application.  He feels the standards were brought into play after the application was filed, thus, they don’t apply legally.  Discussion ensued.

J. Cronan addressed Mr. Rowley’s letter of 7/24/06 – Article 10  - it states the item has been referred to the landscape architect for review & revision as necessary.  He asked if the landscaping is on plan & if it is in compliance w/ the rules/regulations.  Mr. Rowley discussed & stated any issues can be addressed.

Discussion ensued re:  industrial designs.  K. Ferriera stated that this application is not subject to Section 740, but subject to other things, such as landscaping, burms, lighting plan, etc.  Discussion ensued re:  design of building & materials to be used.  Other than the comment re:  Section 740, the Planning Board had no further comments on the plans.
K. Ferriera expressed concern re:  the six page letter from Hancock & Associates, three-four page letter in reply, a set of revised drawings, etc.  He feels there should be a clean review letter before approval.  The ZBA could approve subject to this clean letter being issued by Hancock & Associates, but this places the applicant in a bind if there is an issue.  Brief discussion ensued.  Mr. Rowley is awaiting response from his letter & the revised plans & hopefully will receive this information next week.  Mr. Rowley discussed other changes made to plan, for example, parking spaces.
Discussion ensued re:  how to proceed.  M. Martin doesn’t feel anything on the application seems like a big issue & Mr. Rowley has addressed Hancock & Associates concerns.  He feels the process should be played through & await the comments from Hancock & Associates to finalize the matter.  Discussion ensued re:  waiting two weeks for review of Mr. Rowley’s comments & reply & how the ZBA wants to proceed.

MOTION:
M. Martin moved to close the public hearing & approve petition #19-06 contingent upon receipt of letter from Hancock & Associates relative to all issues contained in the 7/14/06 letter have been addressed to their satisfaction in accordance with revised plans submitted by Charles L. Rowley and dated 6/29/06.  D. Sharkey seconded.
VOTE:  Unanimous (5-0-0)
E.  #25-06 -  36 Warr Avenue – Vincent & Lauren Smith.
Present before the ZBA:  Vincent Smith




      Lauren Smith
J. Cronan read the public hearing notice into the record.  K. Ferriera indicated which ZBA members will hear this case.
Mr. Smith would like to live in the house they live in presently, build another house, & when they move into the new house, make the first house a garage.  M. Martin asked if it is one lot or two.  Mr. Smith stated there are two lots merged into one.  K. Ferreira stated the ZBA has heard this case prior.  The Smith’s came in for a plan waiver & explained what they wanted to do.  The Smith’s wanted to extend the period of time to demolish the first house.  Mr. Smith stated now they don’t want to demolish the first house, but utilize it as a garage.

M. Scarsciotti verified that the green abutter cards are correct.

Audience members were asked if they were in favor or against the application.  No-one spoke.  No letters have been mailed in by any abutters, Town boards, or commissions.

M. Martin questioned the conversion of the house into a garage.  Mr. Smith explained.  He stated the house is presently on Town water & sewer.  He will keep the water.  He will use the house as a garage & the front room will be used as an office.  

Brief discussion ensued re:  if it is one lot or two or a merge.  K. Ferriera stated under Zoning regulations they are merged.  

Discussion ensued re:  plan specifications.  K. Ferriera expressed concern re:  the present house structure turns into a storage structure like a garage w/ no living space.  M. Martin agreed.  J. Cronan questioned if the water & sewer is coming out, will there be a problem w/ placing a deed rider that it won’t be a habitable space, can’t rent it out, etc.  Mr. Smith stated he would put a deed rider on the deed that people won’t live in this house.  D. Sharkey agreed w/ J. Cronan.

K. Ferriera stated Mr. Smith can’t have two occupancy permits.  The temporary one will convert to a permanent one.  He asked how long it will take Mr. Smith to construct the new home & comply w/ the conditions of the ZBA to remove what needs to be from the old home.  Mr. Smith stated 60 days.

MOTION:
M. Scarsciotti moved to close the public hearing for petition #25-06.  J. Cronan seconded.
VOTE:  Unanimous (5-0-0)

MOTION:
J. Cronan moved & M. Martin seconded to grant the application for petition #25-06 w/ the following conditions:

· Once new house is complete, there will be up to 60 days to terminate the water & sewer on the existing property.

· A deed rider needs to be placed on the existing house showing that it will not be a habitable space for people to live in or rental space.

· An as-built foundation plan needed to ensure substantial compliance of the plan submitted.

VOTE:  Unanimous (5-0-0)

F. #24-06 – 577 Main Street – Wareham Health Group, c/o Charles L. Rowley & Associates. (Continued hearing).
J. Cronan read the public hearing notice into the record.  Green abutters cards have been received.  K. Ferriera indicated which ZBA members will hear this case.
Present before the ZBA:
Charles L. Rowley, P.E.

Due to the fact that this hearing may be continued, discussion ensued re:  any ZBA member absences for the ZBA’s next meeting so said hearing can be heard.

Mr. Rowley discussed the application process to date.  He is present to request a Variance from the lot coverage.  He described the property.  It includes a two-story building previously used as a candy shop.  There is pavement already in place on site.  There is an existing paved fire lane.  There is some landscaping.  The plan is a good indicator of what the property actually looks like.

Mr. Rowley proposed a change to the site which would be to remove an encroachment which exists between this site & the property adjacent to it.  The paved surface actually encroaches beyond the lot line.  This portion of pavement would be removed which is an encroachment, pull it back, & creating a new curb cut w/ the existing entrance, landscaping this portion of property (where encroachment was), & removing shed that is over the boundary line & replacing it w/ a new 8x10 shed on the corner of the property.
Mr. Rowley stated both proposed building changes that would be seen from the outside would be strictly used for office space & record storage space.  The existing setbacks will not be changed.  Modifications have been made to the parking area; to the rear of the building parking area has been extended towards the building so there will be a clear 20 ft. strip of pavement for delineation of parking spaces.  Also, it has been extended to include an area for two Boxwoods that are on site.   When everything is done, there will not be any more impervious coverage on site.  

Mr. Rowley noted that when prior to the Zoning change when this property was in a commercial area, the property complied w/ the percentage of impervious coverage, but when the area was changed to Wareham Village II, it was not in compliance w/ re:  to impervious coverage.  He discussed setback issues & that it is considered non-conforming.

K. Ferriera asked re:  the parking spaces coming from the other project on this property.  Mr. Rowley stated these spaces were allowed under the terms of the Variance granted prior as well as the landscape strip.  He explained that after the business purchased the property, they decided to straighten the parking spaces out, which can be addressed during the one year review.  J. Cronan expressed concern re:  this being done after the process & wasn’t submitted on the first drawing.  Mr. Rowley doesn’t feel they did it to try to get away w/ something, they were just trying to make the parking situation better & felt they could do it since they owned the property.    He understands this issue needs to be addressed.
Mr. Rowley expressed concern re:  the company wanting to start utilizing the building for hospice related service.  He discussed parking & impervious coverage that is about the same as originally was.  He noted that Lot 1046 which is compliant in terms of lot area & frontage, thus not seeking Variances on side of lot or frontage.  He prepared a plan showing results of property being located where it is & its uniqueness for use.

K. Ferriera clarified that Mr. Rowley is present for a Special Permit for change of use & Site Plan Review.  Mr. Rowley indicated that a Variance is also needed for a setback of the building & amount of impervious cover.  K. Ferriera asked if the setback of the building exists.  Mr. Rowley stated that is what he was told.  J. Cronan doesn’t agree.  He questioned if it is being said that the impervious cover is over.  Mr. Rowley stated they are over because the allowed impervious cover in the Wareham Village zone is 50% & used to be 65% when it was a commercial zone.  He feels in terms of a Variance, it is a unique situation due to the change in zoning.

K. Ferriera expressed concern re:  the landscaping issues & how close can the landscape plans conform.  Discussion ensued re:  impervious surfaces around the building as indicated on plan.
J. Cronan questioned why landscaping can’t be put in between the two buildings now that the same owner owns both.  Mr. Rowley stated they can & is presented in his impact statement which he discussed.  J. Cronan expressed concern re:  someone coming forward later saying a business was allowed there & no landscaping was done.  He feels bushes or something is needed; an effort re:  landscaping is needed & caution taken w/ re:  to neighbor/abutter & what is acceptable to them.  Mr. Rowley stated the proposed areas will be landscaped, but he doesn’t have specifics.  Discussion ensued re:  what will be done re:  landscaping between the fire lane & the property line.

K. Ferriera expressed concern re:  the request to keep the properties separate, but yet there is an overlap especially in the back.  The properties are owned by the same parties, although different corporations.  He asked how many employees will be working there.  He was told three.  He asked why ten spaces are needed; only seven are needed by Zoning standards.  He doesn’t feel the parallel parking space is needed which would increase the landscaping.  Mr. Rowley proposed taking out this space & another in the back which would also decrease the impervious coverage percentage.  K. Ferriera asked re:  the handicapped parking spot because it is not indicated on the plan.  Mr. Rowley will look into this matter.  The ZBA members concurred w/ the changes in parking proposed by Mr. Rowley.
Mr. Rowley stated the plan has gone out to Mark Louro & received some comments, but hasn’t sent anything else back due to questions still outstanding.  The Planning Board has  seen the original plan, but nothing since.

K. Ferreira suggested continuing this hearing for the following reasons:

· Finish this hearing up on same night as one year review because issues w/ one year review may effect this hearing.

· If property is going to be treated as a separate lot, a legal document may be required to grant permission to use the parking spaces in the next lot.

· Comments from Planning Board needed.

J. Cronan clarified that parking spaces in back need to be addressed & a landscaping scheme is needed to address landscaping issues.  K. Ferriera stated Planning Board comments are needed under statute.

Brief discussion ensued re:  the one year review notice/advertising & when to continue this current hearing to.  Brief discussion ensued re:  if the business is operating in the building yet & the nature of the hospice business.  Discussion continued re:  date to continue this hearing to.
MOTION:
J. Cronan moved to continue the public hearing for petition #24-06 to August 23, 2006.  M. Martin seconded.
VOTE:  Unanimous (5-0-0)

NOTE:
Discussion ensued re:  the Dugan issue.  K. Ferriera spoke to the attorney & was told that the ZBA doesn’t have to agree to the remand, but the judge is pushing for it.  Thus, if the ZBA wants to say no remand, deal w/ what is in front of the ZBA, the attorney has to file a motion & brief arguing no remand which will cost the Town money & it may end up w/ a remand anyway.  Discussion ensued re:  how to proceed, what the end result may be, & the history of this case. 

IV. ADJOURNMENT

The meeting adjourned at 10:15 P.M.
Attest:  ____________________________


John Cronan, Vice Chairman Pro Tem
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Date minutes approved:  ___________________

Date copy sent to Wareham Free Library:  __________________
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