TOWN OF WAREHAM
ZONING BOARD OF APPEALS

MEMORIAL TOWN HALL

54 MARION ROAD

Wareham, MA 02571

ZONING BOARD OF APPEALS MEETING MINUTES

Date of Meeting:  July 12, 2006

Members Present:

Kenneth Ferreira, Chairman (Arrived at ________P.M.)
Donald McKinlay, Vice Chairman

Michele Zollo

Michael Martin

John Cronan

David Sharkey, Associate Member

Mary Scarsciotti, Associate Member

Richard Secher, Associate Member

I. CALL MEETING TO ORDER

D. McKinlay called the meeting to order at 7:30 P.M. and explained the meeting procedure to audience members.
II. PRELIMINARY BUSINESS

A. Minutes:  June 28, 2006

MOTION:
M. Scarsciotti moved to accept the meeting minutes of June 28, 2006.  M. Martin seconded for discussion.
NOTE:
D. Sharkey would like to move the acceptance of the minutes until the end of the meeting so that blanks in the minutes can be filled in prior to approval as well as to fix a mis-quote.

MOTION:
M. Scarsciotti moved to amend the motion to table the acceptance of the minutes until the end of the meeting.  M. Martin seconded.
VOTE:  Unanimous (7-0-0)
B. Complaint Follow-up:  Tedeschi’s – Glen Charlie Road – Rosario Lovell

Mr. McKinlay noted he did not get out to the site to inspect.  J. Cronan stated he took a ride through; saw some papers/trash, but didn’t see a big mess.  He also went through the drive-thru and it looked normal at the time.

Mrs. Lovell addressed the Board and again expressed her complaints and feels the issues haven’t been resolved.

M. Martin stated he went through the area on a couple of occasions around mid-day and found the property to be operating in accordance with the conditions set forth.  D. Sharkey stated he made three trips there and every time he was there the interior of the property was spotless.  The street on the east side of the property behind the entrance had some coffee cups, lids, etc. which may be expected and they may be able to take one walk a day from the store and pick it up.
Mrs. Lovell again expressed her concern re:  trash.  D. Sharkey stated he didn’t see anything like what Mrs. Lovell is describing.  The street he saw had minor litter.   He couldn’t see any significant litter by the woods by the drive around;.  He was surprised at how well the place looked.  There wasn’t any undue noise during his visits, however, all three visits were quiet times apparently for the business so he didn’t have an opportunity to hear many vehicles coming through and getting their orders.  Mrs. Lovell again expressed her concern re:  noise.  D. McKinlay asked D. Sharkey if he looked at the lights.  D. Sharkey replied he didn’t because it was never dark enough.  He did look to see which way they were pointing; and the big tall lights on the big poles are all pointing facing into the property.  Mrs. Lovell expressed concern re:  lights and nothing being done.  D. McKinlay stated he didn’t get out there, but did the previous time at which time the light on the utility pole was indeed offensive.  He will make a point of getting out there one more time.  Mrs. Lovell again expressed the loudness of people ordering at the drive-thru.  

M. Martin stated he understands Ms. Lovell is unhappy, but her complaints are subjective, for example, what may be loud to her may not be loud to others.  In the final analysis, the business seems to be operating w/in the requirements and conditions of the permit.  Mrs. Lovell again expressed her concerns re:  noise.  M. Martin feels the standards have been met by the business per a majority opinion of the Board.

Discussion ensued re:  the business agreeing to remove one light.  M. Martin suggested the Board sent a letter to Tedeschi’s stating they are satisfied w/ the one year review and reiterate the items that were agreed to.  M. Martin feels this discussion needs to come to an end and everything that can be done has been done, but the majority of the Board doesn’t agree w/ Mrs. Lovett’s concerns.  D. McKinlay stated the Board cannot impose new conditions.  M. Zollo stated that the business indicated they didn’t meet the conditions agreed to by moving the lights and permanently making sure the volume on the speakers was lowered.  Mrs. Lovell again spoke re:  the noise issue.  
D.McKinlay stated the Zoning Enforcement Officer/Building Inspector is the person who has to take the action and if Mrs. Lovell can’t convince him to take action then her recourse is to hire an attorney and appeal his decision; the Board can’t change that.  M. Martin feels the Board has given full attention to Mrs. Lovell’s concerns.  M. Zollo feels there is still an issue of a light which the business acknowledged they would fix.  D. Sharkey suggested having the Zoning Enforcement Officer look at the lights again.  Mrs. Lovell continued to express her concern.  M. Martin stated that she needs proof, not suggestive opinion.

D.McKinlay stated he will ask Brenda to type a letter to the Building Inspector indicating there are still issues w/ lights, volume, & trash and would he please investigate further; this is all the Board can do.  A copy of the letter will be sent to Mrs. Lovell.
C. 10 Johnson Street – Manuel Gomes – Discussion on previous application that was denied.

Mr. Gomes stated he would like a permit to build.  D. McKinlay stated this has to do w/ a petition that was filed last year (#143) & was denied w/out prejudice because no-one appeared before the Board for the hearings.  The Building Inspector issued a letter of denial when the application was submitted.  Instructions were given to Mr. Gomes re:  how to proceed to re-file for a permit.  Brief discussion ensued.  D. McKinlay stated Mr. Gomes will have to address the reason/issue why the Building Inspector denied the application.  Brief discussion ensued.

III. REQUEST FOR PLAN WAIVERS OR OTHER ADMINISTRATIVE ISSUES

A. 281 Onset Avenue – Steven Coughlin.

No-one was present to represent the request.

IV. PUBLIC HEARINGS
A.  #22-06
2537 Cranberry Highway – Mario Iannicelli, (Joda Enterprises) – incomplete application - * no additional information received to date – by vote continued to July 26, 2006.

Discussion ensued re:  what the issue(s) may have been w/ #22-06.

NOTE:
D. McKinlay proceeded to address agenda items #24-06 – 577 Main St. – Wareham Health Group & #19-06 – 29 Seth F. Tobey Road – SAV Associates which will be represented by Charles Rowley.  As he understands, Mr. Rowley is asking to continue these two items.  Mr. Rowley feels that #24-06 can be discussed this evening, but not #19-06.  He asked this to be continued until 7/26/06.

Brief discussion ensued re:  timeframes/time limits for #19-06 & if a continuance can be given.

MOTION:
M. Martin moved the Board grant the applicant’s request for a two-week continuance for #19-06 – 29 Seth F. Tobey Road – SAV Associates, LLC until July 26,2006.  M. Zollo seconded.

VOTE:  Unanimous (5-0-0)

NOTE:
The meeting proceeded w/ item IV.  Public Hearings – C.  #24-06   577 Main Street – Wareham Health Group, c/o Charles Rowley & Associates.

Present before the Board:  Charles Rowley, P.E.




       John Stracuzzi

Mr. Rowley indicated he submitted a letter to D. McKinlay because he couldn’t find the green cards.  Notices were sent out the first of the week & the letter asked to continue this hearing for two weeks.  On the copy of the notice that was proposed for tonight’s hearing, there included a notation that it would be continued until the 26th for the purpose of proper notice to the abutters.  In discussion w/ Mr. Stracuzzi who was representing Tremont Rehab., he sent out copies of notices after the issue was discussed w/ Brenda re:  the one-year review for Tremont Rehab.  Brenda had made the suggestion that Mr. Stracuzzi put a notice on the bottom of the advertising that went to the abutters of Tremont Rehab.  The notice that went out for 577 Main St. said there would also be a hearing tonight on Tremont Rehab. for a one-year review.  Thus, the notices he sent out have a note on the bottom of it stating a one-year review sent out by 577 Main St. and he has the green cards for those.  They were sent well before the 12-day cut off for the hearing.  Brief discussion ensued re:  how to proceed based on the circumstances.
D.McKinlay stated it sounds like it needs to be properly advertised in addition to notices to the abutter for the review and it would appear that it hasn’t met that requirement.   M. Martin stated he will review the statute.  M. Zollo stated that the decision that was written in 2003 for the year review required notification and application.

D.McKinlay clarified that for 577 Main St. the advertisement was sent out in a timely manner & the advertisement has been advertised in the paper.  Mr. Rowley stated this is correct.  D. McKinlay feels if this correct, Mr. Rowley can withdraw his request to continue and can move forward.  Mr. Rowley asked if the added advertisement that went out can be ignored.  Discussion ensued.  D. McKinlay stated now there may be a problem; Mr. Rowley, on the same notification, he sent out a notification that stated it was continued.  M. Scarsciotti asked for clarification; as she understands Mr. Rowley sent out two separate notices – one said the hearing was scheduled based on an advertisement, to be tonight.  Mr. Rowley explained that an application for 577 Main St. was filed.  Brenda made out the notice for this to be placed in the paper; the first notice went in on 6/22 & the second notice was for 6/29 and was properly advertised for two weeks and the filing was done several weeks ago for the hearing tonight.  When John spoke to Brenda around the same time he (Mr. Rowley) filed the notice, he called Brenda and suggested putting the hearing for the one-year review on the same night as the hearing to do it all together.  Apparently, when Mr. Stracuzzi contacted Brenda re:  timing & advertising, Brenda suggested a footnote be placed on the bottom of the advertising.  Thus, when John sent out the notices he put the footnote on, but the advertisement was only for 577 Main St.
D.McKinlay concluded that the conditions for the one-year review haven’t been met and they need to be.  Re:  577 Main St., Mr. Stracuzzi sent out a notice at least 12 days prior to hearing to the abutters, but Mr. Rowley sent a second notice that stated it was continued to 7/26.  Mr. Rowley stated this is correct because he didn’t realize Mr. Stracuzzi had sent the notice utilizing the same ad.  He suggested opening the hearing and then continuing it.  Discussion ensued.  

Board members made suggestions on how to proceed.  D. McKinlay feels the issue is that the original project didn’t include the property w/ the candy store on it.  Certain conditions re:  landscaping, buffering, etc. were put on that project & those conditions are not met.  If they are going to be stand alone projects; either the conditions need to be met or be changed.  Mr. Rowley agrees that the discrepancies w/ the conditions need to be addressed.  He doesn’t feel the added property has any bearing on the original project because it is the same entity & the only issue that needs to be addressed is a change of use (candy store to an office building).  This cannot be connected to the operation of the nursing home.  The property conversion from a candy store to an office building has nothing to do w/ the application for the nursing home.  D. McKinlay feels the issue is with the two projects relative to how they are done on the property (w/ respect to the property lines); if they are two discreet properties then he can’t transgress back and forth.  Mr. Rowley feels as the Site Plan Review & the Special Permit are dealt with for the conversion, if there are secondary issues to be dealt with it can be dealt with.  If the Board needs to have a modification of the original variance of the nursing home, this could also be done.  He feels this is a decision the Board has to make either at the one year review or if it needs to be in conjunction w/ the conversion.  D. McKinlay feels these are issues for the one year review.  Brief discussion ensued.
The public hearing notice was read into the record.  The applicant was represented by Charles Rowley, P.E.  He requested to a continuation for two weeks so that notice is properly sent out.
MOTION:
M. Martin moved to continue the public hearing for Petition #24-06 until 7/26/06.  D. Sharkey seconded.

NOTE:
J. Cronan stated he can’t vote on this motion.  He feels the Board should finish one before the other.  It can be continued to the 26th, but the one year review hasn’t been held yet.  He feels any issues w/ the first application should be done first.  He feels this hearing should be put on the next agenda so that the one year review can be done before the second hearing is heard.  M. Scarsciotti asked if a continuance to four weeks from this evening allows for adequate time for newspaper advertising & notifying.  Discussion ensued.  D. Sharkey & M. Zollo concurred w/ J. Cronan.

D.McKinlay stated the hearing has been opened in the required time and now the Board is voting to continue it; it is now a matter of when to continue it to.  J. Cronan disagreed that the hearing was opened in the required time; the applicant through whomever has advertised a second time in a different way.  D. McKinlay stated the hearing was advertised in the paper & notices were sent properly, thus, he feels the Board is in proper procedure to open the hearing tonight.  The Board members concurred that the two hearings are associated, but not combined & that the review should be heard before the second hearing.  Discussion ensued.
A representative w/ Mr. Rowley explained that Hospice Services of MA is a separate entity, but Wareham Health Group owns the real estate; the ownership is the same.

D.McKinlay feels the issue is that for the original application, certain conditions were placed, they aren’t totally met, public comments have been received, and it needs to be resolved, for example, the buffer required between the two properties.  Mr. Stracuzzi stated this may have been a mistake on his part.  When he originally got the special permit and was told to put the buffer in, it was because the owners of house were different.  D. McKinlay stated that the problem goes away, but the conditions are still there and they need to be resolved.  Mr. Stracuzzi feels that all the conditions have been met except for the buffer.  Mr. Rowley stated there are no issues re:  577 Main St. that impact on the nursing home.  He stated that both matters can be handled at the same time if the Board wishes, but he doesn’t know if a suggestion should be made that nothing can be done w/ 577 Main St. before the issue of the nursing home is addressed.
VOTE:  (5-2-0)

M. Scarsciotti & D. McKinlay opposed

B.  Petition #23-06    17 Tenth Street – Onset Youth Center, Inc., Pesce Engineering & Associates.

The public hearing notice was read into the record.  Green cards were submitted as proof of abutter notification.  Darryl Higgins, Onset Youth Center, Inc. & Ed Pesce were present representing the application. The request is to apply for variances & a special permit to put an addition on a non-conforming existing building.  He noted who the engineering firm, consultant, & architect are that they are working with.  The Upper Cape Cod Vocational School students will be putting on the addition.
Mr. Pesce stated they will be going before the Conservation Commission next week; they are in the flood plain so an RDA will be filed.  They are looking to expand the size of the building to help the program to allow for activities.  Five parking spaces have been added along w/ a couple handicapped parking spaces.  The proposed addition does encroach on the sideline and doesn’t give the ten foot setback requirement.  It is already a non-conforming structure in that regard; the setback in lower right corner is set at 6.2 ft. & the upper right corner will be at 7.6 ft., the upper left corner is at 8 ft., but may encroach at 7.4; this is also encroaching on a five ft. sliver of Town land.  The Onset Youth Center has invited the Town Administrator to occupy for deliveries and use.  He discussed the field in the back.  (Side 1 of the tape ended & Mr. Pesce’s further comments on the field were inaudible).
NOTE:
K. Ferriera arrived at this time.
M. Martin stated a no commercial structure can be dimensionally non-conforming also the ZBA cannot accept by variance, authorize change of use for non-conforming or increase the dimensions of non-conforming.  Mr. Pesce asked why he is considering this a commercial operation.  M. Martin stated because it is excluding single family; two family residences.  Discussion ensued.
Discussion ensued re:  what the variance and standards/requirements will be for a variance.

K. Ferriera discussed soil, shape, & topography regulations, uniqueness issues & their relation.  Discussion ensued re:  determining hardship.  K. Ferriera stated if the applicant makes an argument that something is unique, there is a hardship, and the Board buys into it and grants it, if its not appealed, it stands; but the applicant needs to make some argument to convince the Board.  He stated any argument that is made probably would not stand the test/bar that M. Martin is pointing out, but the applicant needs to make some sort of argument for the Board to make a finding.  M. Martin stated the Board cannot grant an illegal variance and discussed.
Mr. Pesce noted the uniqueness issue and that this is no different from, for example, the front setback in Onset.  K. Ferriera stated the best example of an unusual structure that the Board ever granted a variance to was the Old Kerry Pontiac building.  He stated it was a Pontiac dealership, then a fire museum, & then an abandoned building for five years.  It was proposed as an office building in a single-family district.  That structure could never be considered to be usable as a single-family home.  A variance was granted to be used for office space.  This fell under uniqueness.
J. Cronan asked re:  the eight inches on the side.  Mr. Pesce discussed this w/ the architect.  He asked if another plan was presented that showed the setback to the left rear corner of eight feet conforming w/ the present setback of eight feet, would they have any problems.  Discussion ensued.   J. Cronan suggested kicking the building eight inches.  Mr. Pesce indicated there is a problem w/ the roof not being squared w/ the lot line.  M. Martin questioned if this would qualify as uniqueness.  J. Cronan feels it would.
J. Cronan spoke re:  the five foot strip of Town land to that side and the Town has forwarded a letter offering Youth Center use of it, access through it, etc.  M. Martin feels the applicant still needs to present an argument re:  granting a Special Permit/Variance.  Mr. Pesce stated he did put the argument in a letter to the Board.  It does describe the justification for why the Special Permit/Variance is needed.  The sideline variances he wrote in the letter doesn’t represent an activity that is substantially more detrimental to the neighborhood.  With the allowance to use the five foot strip, they will not be encroaching to the next neighboring residential use.

D.McKinlay asked how many lots are separated from the next lot by a five foot line of Town property.  Mr. Pesce stated the lot in question is a combination of two lots.  D. McKinlay asked how many lots in Onset are separated from each other by a five foot strip of Town land.  Mr. Pesce feels the situation on the westerly sideline of the lot is a unique condition due to this five foot strip of land.  The hardship in not granting the variance is that there would need to be alteration to the structure; the line and framing would not be in accordance w/ the way of the look/character of the building would want to be maintained.  The Youth Center would be looking for Special  Permit/Variance approval so they can proceed and not cause an undue hardship on their proposed operational plans.

D.McKinlay asked if they have looked to resolve the hardship by suggesting the Town donate this five foot strip to them.  Mr. Pesce has discussed this w/ the Town, but it would take a large effort and not to create a large burden for the Town and would not be able to do this in a timely manner for this application.

M. Scarsciotti asked what the hours of operation will be.  The hours of operation were discussed.

Several audience members spoke in favor of this application.

D.Sharkey proposed the two parking spaces be lined up along the street and having a drop-off driveway for everyone that comes through and everyone else has to park out back.  Brief discussion ensued.  Mr. Pesce concurred to delete the five parking spaces and propose to rotate 90 degrees the two handicapped parking spaces parallel to the street and allow for a semi-circle turn-in and drop off area.

MOTION:
M. Martin moved to close the public hearing.  M. Scarsciotti seconded.
VOTE:  Unanimous (5-0-0)

MOTION:
M. Martin moved to grant a Variance w/ the following findings: 1) the land is unique in its proximity to Town-owned land on the west side of property, 2) substantial hardship would be forced upon applicant w/ literal enforcement of provisions of the ordinance, 3) the use will not be a detriment to the public, but in fact an asset to the public good, & 4) granting of the variance will not be contridictary to the appurtances of the ordinance or By-law and further, that the following conditions be put in place:  1) project constructed per the plan provided by Alpha Engineering signed 6/8/06 except as may be modified by any conditions imposed by this decision,  2) any exterior night lighting/spot lighting be kept to the property and not interfere w/ traffic or other residences in the neighborhood, 3) parking will be adjusted to be two handicapped spots plus a semi-circular drop-off lane,  & 4) approval is contingent on a revised plan showing the change to parking being delivered to the ZBA secretary for inclusion in the file.
VOTE:  Unanimous (5-0-0)

V. CONTINUED PUBLIC HEARING

(DONE)

NOTE:
The meeting proceeded w/ item II.  Preliminary Business – A.  Minutes.

MOTION:
M. Scarsciotti moved to remove item A.  Minutes from the table.  M. Martin seconded.

VOTE:  Unanimous (8-0-0)

Discussion ensued re:  corrections/amendments to the minutes of 6/28/06.  Marked up copy returned for modifications.
Discussion ensued re:  the e-mails received relative to the horse & horse structure application the Board has discussed in the past.

MOTION:
M. Scarsciotti moved that the minutes be sent back to be revised.  M. Zollo seconded.

VOTE:  Unanimous (8-0-0)

K. Ferriera stated that until the minutes are revised and approved by the Board by vote and signed by Vice Chairman, they should not be released.

VI. DISCUSSION

A. MHP Technical Assistance.

M. Scarsciotti reported that the Board can apply for technical assistance which will give between $5,000 - $10,000 to help w/ a consultant for the next anticipated 40B.  She has the instructions and application which needs to be filed by the Chair and signed by the Selectmen.

J. Cronan clarified that this money is for a particular 40B project; the applicant must file and apply for this grant.  He questioned to what happened to the Board’s rules/guidelines relative to the applicant paying for this.  M. Scarsciotti stated this money is available and will be used.  There is a list of 13-14 approved consultants to choose from.  She discussed the process for use of the grant money & what happens if MA Housing has no money available.  Lengthy discussion ensued.  M. Scarsciotti stated if the money is not used it will roll back.  

Discussion ensued re:  a new 40B project being proposed in Town & its location.  Discussion ensued re:  the process in place for the 40B applicants to follow.  Discussion continued re:  the specifics of this new 40B project & concerns.
VII. ADJOURNMENT

MOTION:
J. Cronan moved to adjourn the meeting.  M. Zollo seconded.

VOTE:  Unanimous (8-0-0)

MOTION:
J. Cronan moved to enter into Executive Session for the purpose of discussing litigation w/ Dugan Marina.  M. Martin seconded.

POLLED VOTE:
M. Martin – Yes




R. Secher – Yes




M. Zollo – Yes




D. McKinlay –Yes




D. Sharkey – Yes




M. Scarsciotti  - Yes




J. Cronan – Yes




K. Ferriera - Yes

VOTE:  Unanimous (5-0-0)

Attest:  ____________________________


Donald McKinlay, Vice Chairman


ZONING BOARD OF APPEALS

Date minutes approved:  ___________________

Date copy sent to Wareham Free Library:  __________________
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