
TOWN OF WAREHAM

CONSERVATION COMMISSION

54 MARION ROAD

WAREHAM, MA  02571

CONSERVATION COMMISSION MEETING MINUTES

Date of Meeting:  Wednesday, December 17, 2008

I. CALL MEETING TO ORDER

The meeting was called to order at 7:04 P.M.
II. ROLL CALL

Members Present:
Kenneth Baptiste, Chairman




John Connolly




Douglas Westgate




Debbie Paiva




Manny Barros




Mark Carboni, Associate Member




Donald Rogers, Associate Member (Arrived at 7:11 P.M.)




David Pichette, Agent

Members Absent:
Louis Caron




Donald Rogers
III. PRELIMINARY BUSINESS

A. Minutes to be approved:  July 16, 2008, August 6, 2008, August 20, 2008, September 3, 2008, & September 17, 2008. (To be handled later in the meeting)
NOTE:
The meeting proceeded w/ item V.  Continued Public Hearings.

A. NOI – John Deppe, c/o G.A.F. Engineering, Inc. – SE76-2054

Present before the Commission:
Kevin Forgue, G.A.F. Engineering, Inc.
D.Pichette described the project.  The property is located at 29 Bourne Point Rd.  The project involves the construction of an addition to an existing dwelling & upgrading a septic system in the buffer zone to a coastal bank.  The site is also w/in estimated habitat of rare and endangered species.  A 17x25 ft. addition is proposed approx. 35 ft. from top of coastal bank which is the flood zone elevation at the site.  The flood zone is at AE elevation 15.  Work has already commenced at the site.  The footing has already been excavated & poured.  Silt fence has been installed along the edge of the site work.  Also proposed is a new Title V septic system.  It would replace the existing cesspool.  A DEP file number has been assigned.  Comments have been received from Natural Heritage.  He noted the project was started w/out a permit from the Commission.  There is material at the site that has yet to be removed & will not be left at the site as is currently there.  

K. Baptiste asked why this project started so early.  Mr. Forgue explained when the project was originally put together, they had the wetlands identified & flagged.  They re-identified the flood zone limits.  They realized they were outside of the AE flood zone  (in excess of 100 ft. away from edge of flagged wetland).  He spoke re:  the slope going down to the AE line.  He didn’t recognize it as a coastal bank.  D.Pichette’s determination was that the grade was a coastal bank which coincides w/ a coastal flood zone.  He proceeded to discuss the project further.
Audience members had no questions or comments.

D.Pichette stated Natural Heritage submitted a letter & had no comments.

MOTION:
D. Westgate moved to close the public hearing for John Deppe.  D. Paiva seconded.

VOTE:  Unanimous (5-0-0)

MOTION:
J. Connolly moved to grant an Order of Conditions for John Deppe w/ normal stipulations and to issue a $100.00 fine for commencing the project early w/out Commission approval.  D. Westgate seconded.

VOTE:  Unanimous (5-0-0)

NOTE:
D. Rogers arrived at this time.

NOTE:
The meeting proceeded w/ item VII.  Certificates of Compliance.

A. South Shore Housing – Minot Avenue

D.Pichette explained this is for drainage work done at the housing complex at the end of Minot Ave.  It was done a few years ago.  Everything seems to be according to the plan approved.  There is an as-built.  He recommended the issuance of a Certificate of Compliance.

MOTION:
J. Connolly moved to grant a Certificate of Compliance for South Shore Housing – Minot Avenue.  D. Paiva seconded.

VOTE:  Unanimous (5-0-0)

B. Slavin/Mignon – Tarpaulin Way

D.Pichette noted this is an old file (76-304) done in the 1980’s.  At a point in time, a request had been made for a partial Certificate of Compliance which was granted back in 1993.  The remaining work left un-done was landscape work.  Everything is now in order.   He recommended the issuance of a Certificate of Compliance.

MOTION:
J. Connolly moved to grant a Certificate of Compliance for Slavin/Mignon – Tarpaulin Way.  D. Paiva seconded.
VOTE:  Unanimous (5-0-0)
IV. PUBLIC HEARINGS

A. RDA – Alan Pelan & Mary Jane Nickerson, c/o N. Douglas Schneider & Associates, Inc.

The public hearing notice was read into the record.

Present before the Commission:
David Davignon, Schneider & Associates, Inc.

D.Pichette described the project.  The property is located at 21 Oak St.  The project involves the reconstruction of a sunroom in the buffer zone to a coastal bank.  An existing 10x12 sunroom will be rebuilt & is approx. 15 ft. from the top of the coastal bank which is a concrete retaining wall.  The sunroom sits on a concrete slab.  The reconstruction would require the installation of three sono tube footings which would be installed partially through the existing spot foundation.  The site plan shows a proposed stone terrace.  This work is no longer being proposed & should not be included in the approval.  This portion of work would require regrading & the construction of either another retaining wall or other fill which has yet to be designed & not part of this application.  He recommended a Negative Determination #3 for the project w/ additional language stating the stone terrace is not part of the approval.
Brief discussion ensued re:  including additional language or requiring a new site plan.

Audience members had no questions or comments.

MOTION:
J. Connolly moved to close the public hearing for Alan Pelan & Mary Jane Nickerson.  D. Westgate seconded.

VOTE:  Unanimous (5-0-0)

MOTION:
J. Connolly moved to grant a Negative Determination #3 w/ any added stipulations of the agent for Alan Pelan & Mary Jane Nickerson.  D. Westgate seconded.

VOTE:  Unanimous (5-0-0)

K. Baptiste asked Mr. Davignon to provide a new plan.
B. NOI – Patricia & George Malley, c/o J.C. Engineering, Inc. – SE76-2055

The public hearing notice was read into the record.

Present before the Commission:
Mike Pimental, J.C. Engineering, Inc.

D.Pichette described the project.  The property is located at 91 Blackmore Pond Circle.  The project involves the construction of an addition to an existing dwelling & a septic upgrade in the buffer zone to Blackmore Pond.  A 20x 26 ft. addition is proposed which would be approx. 45 ft. to the edge of the beach around the pond.  A portion of the existing house will be removed for the construction of the new addition.  Also proposed is a new Title V septic system to replace a cesspool.  The new system would be outside the buffer zone to the pond.  It will be a pump system & will require minor grading.  There is an existing shed that will need to be relocated to accommodate the new system.  He questioned where this shed will go to.  Haybales will be installed between the work & resource area.  A DEP file number has been assigned.  
Mr. Pimental spoke re:  the location of the shed.  He will need to speak to the owner about this.  K. Baptiste wants the owner to understand the shed location has to be approved by D. Pichette.

Audience members had no questions or comments.

MOTION:
D. Westgate moved to close the public hearing for Patricia & George Malley.  J. Connolly seconded.

VOTE:  Unanimous (5-0-0)

MOTION:
J. Connolly moved to grant an Order of Conditions for Patricia & George Malley w/ standard stipulations & the additional stipulation re:  the shed relocation.  D. Westgate seconded.

VOTE:  Unanimous (5-0-0)
V. CONTINUED PUBLIC HEARINGS

A. NOI – John Deppe, c/o G.A.F. Engineering, Inc. – SE76-2054

(DONE)

VI. ENFORCEMENT ORDERS

A. Victor Brier – County Road Recycling

Present before the Commission:
Victor Brier                     

D.Pichette described the matter.  This deals w/ an Enforcement Order issued to Mr. Brier re:  work at the facility at County Rd. Recycling on 260 County Rd.  This involved work in proximity to wetlands.  At the time, the Commission had requested some material be pulled back away from the wetland area in the rear of the property.  At the time of this discussion, the Commission also requested a site plan be done to reflect the wetland boundaries of the site as a whole so the activities there could be understood in relation to the wetlands that existed.  Nothing was received for more than a year.  The Commission has now sent out a request for Mr. Brier to be present to discuss the issues & speak about the site plan.  A site plan was recently sent which shows wetland boundaries on the overall site.  There was a report from a wetlands specialist that Mr. Brier hired to identify the wetland boundaries. In the report, he noticed the wetland specialist noted at the end of the property near County Rd., it appears wetlands may have been filled in & work was in close proximity to or into wetland & remediation work should be done.  He was also contacted by the State, (Solid Waste Division) which has been doing inspections at the site.  It was stated the State inspector was requiring Mr. Brier to do some things as well.
Mr. Brier concurred that when he was present the last time, the Commission requested he do certain things.  He immediately took action.  He didn’t hear from the Town for a year once he took action (engineers, etc.).  He recently received notice from the Town & DEP.  DEP noted complaints made by the Town.  He met w/ a representative from DEP.  When he was given permission to accept yard waste, he felt yard waste included leaves, compost, branches, etc.  DEP told him in 2005, the regulations were changed & all chipping & grinding was a separate issue.  He noted exemption rules.
D.Pichette wanted to make sure things were in compliance according to the State.  Mr. Brier noted that the DEP representative didn’t find any problems not in compliance w/ the State other than one factor which dealt w/ needing two fire lanes.  Mr. Brier concurred & stated he would do this.  DEP imparted that the Town was concerned that he (Mr. Brier) did not comply w/ the first OOC issued & he is ignoring/neglecting the ConCom.  He had assumed DEP sent the plan to the ConCom.  He has now submitted it to the ConCom.  He has another meeting w/ DEP to inspect the property re:  the fire lanes.  He has received nothing noting he is doing anything wrong according to DEP.  He again noted the regulation changes that transpired in 2005.  The engineer claims they send all documentation & correspondence to the Town, but the Town is saying they never received it.  D. Pichette stated he never received the version of the plan submitted this evening by Mr. Brier.  What was received was a plan showing the wetland in the back of the property, not the whole site.  Mr. Brier assumed the engineer would pass on the proper paperwork which he paid for.  He is willing to correct things, do what’s necessary, & do what is right.
D.Pichette stated there is an indication from the wetlands person that there was work done in or very near the wetland up at the front of the property.  He feels the Commission needs to address the matter of establishing some setbacks/parameters near the wetland area.  The DEP representative stated to him that, in terms of material leaving the site, this would need to be stepped up a bit because it doesn’t appear what is going out matches what goes in.  Mr. Brier noted that fuel went up to almost $4.00 per gallon to operate his equipment.  All the brush that came in that was a fire hazard, he ground up.  At that point in time, he couldn’t get out as much as he was taking in.  Now, no-one is coming in at all due to the economy.  
D.Pichette noted the stumps that have been there for many years.  He asked what the plan is to get this taken care of.  Mr. Brier stated he doesn’t have much money now, but he intends to begin working on the back pile to forward.  He has customers for compost, but business has been slow.  
D.Pichette again feels the Commission should address a setback towards the wetland at the front of the property &/or any other remediation the Commission feels is necessary.  D. Westgate suggested D. Pichette (& Commission members) visit the property w/ the plan submitted & come up w/ a plan to address the issues.  
Brief discussion ensued re:  test borings.  The Commission concurred to make a site visit on 1/5/09.
VII. CERTIFICATES OF COMPLIANCE

A. South Shore Housing – Minot Avenue

B. Slavin/Mignon – Tarpaulin Way

      (DONE)
VIII. ANY OTHER BUSINESS/DISCUSSION

A. Discussion:  Perkins – Fishermans Cove Road

Present before the Commission:
Dave Scanlon






Mr. Perkins
D.Pichette explained this is an on-going matter.  The applicant’s attorney has requested discussion to discuss possible settlement on this appeal case.  The applicant had requested a 40 ft. floating pier extension to an existing dock.  The Commission denied this application.  Since then, the applicant’s attorney has suggested possible alternatives for the Commission to consider vs. continuing on w/ the appeal.

D.Pichette stated two weeks ago when this was discussed, a few Commission members wished to review & take a second look at the site & discuss their findings at tonight’s meeting.

The applicant’s representative discussed changes made to the original proposal, for example, a 24 ft. extension vs. 40 ft. & 12 square feet less surface area than originally proposed.

D.Westgate reiterated his concerns w/ this project, for example, not gaining any water depth w/ the expansion.  K. Baptiste likes the approach proposal better although not a lot of water depth is gained.  D. Paiva asked what the benefit of the approach is.  The representative discussed the benefits of the approach & departures.  The Commission & representative proceeded to discuss the proposed changes further.

D.Pichette noted that the problem continues to be both the water depth & the size of the boat.  Discussion ensued re:  the boat that will utilize the dock.  D. Westgate noted the Commission is concerned re:  the environment not what the applicant has for a boat.  He understands there is a permit for the dock that is there presently.  He doesn’t feel what is being proposed will be helping the environment.  D. Pichette stated the new proposal has diminished the dock by 26 ft.  

Brief discussion ensued re:  the ramp & shadow on the water.  
MOTION:
D. Westgate moved & J. Connolly seconded to continue the discussion re:  Perkins – Fishermans Cove Rd. to January 7, 2009.

VOTE:  Unanimous (5-0-0)

NOTE:
The meeting proceeded w/ item III.  Preliminary Business – A.  Minutes to be approved.

MOTION:
D. Paiva moved to approve the meeting minutes of September 3, 2008, September 17, 2008 & August 20, 2008.  J. Connolly seconded.

VOTE:  Unanimous (5-0-0)

NOTE:
D. Paiva departed the meeting at this time.
B. Discussion:  Freighthouse Road Test Wells

Present before the Commission:
Jack Pearson






Mr. Dougherty
D.Pichette explained the Commission previously reviewed & approved the installation of water monitoring wells at the site.  Recently, the consultant who installed the wells & is conducting the water testing had inquired about placing additional ground water wells that were not part of the Commission’s previous approval.  He met Mr. Dougherty at the site to review the proposed locations for the additional wells & determine if these wells will be allowed under the previous negative determination or if the Commission wants to see a new filing.
D.Pichette stated while reviewing the site, it was noticed steel had been brought into the area & stockpiled.  He had asked those operating the railroad to contact him to discuss the intentions of them using this site.  The railroad has indicated they want to utilize the area for stockpiling materials & place fencing around the area.  Much of the work will be in close proximity to w/ existing wetlands.  He suggested a filing be required.
Mr. Dougherty stated he is seeking permission to install two additional wells as part of an environmental investigation on the property.  This is required by State regulations.  Part of the regulations is to define the extent of the problem w/ soil & well water.  There are some wells that have shown low levels of chemicals in the soil & groundwater.  He is proposing placing a few wells further away from the railroad yard & obtain data.  
D.Pichette again noted meeting w/ Mr. Dougherty at the site & seeing where the placement of wells is being proposed.  He doesn’t believe this activity would be significant.  This wasn’t part of the original RDA previously.  The Commission needs to determine if a re-filing is needed.  The other activity the railroad is proposing is a separate issue; there are two issues.  Discussion ensued re:  how to proceed.
MOTION:
J. Connolly moved to require an RDA filing for the Freighthouse Road test well operations.  D. Westgate seconded.
C. Discussion:  Kevin Forgue – Beach Street

Present before the Commission:
Kevin Forgue

Mr. Forgue would like to build a boardwalk out to the waters edge.  Survey work was done which he discussed.  He stated people traverse over the salt marsh currently.   He cannot meet the Conservation standard of 75 ft. maximum for crossing the salt marsh.  He asked if there is any room for a Variance.  He wants to avoid going through the ZBA process.  

D.Pichette is going by what the Bylaw states – 75 ft.  He would recommend staying w/ the 75 ft.  D. Westgate feels there is a violation re:  traversing through the marsh.  D.Pichette stated there is nothing preventing the property owner from walking across the marsh to get to the water, but if it is being done to a point where it is adversely impacting the marsh, then it would be considered a violation.

K.Baptiste expressed concern re:  setting precedent if a boardwalk is granted.  Mr. Forgue stated if he moves the structure closer to the abutter, there is less marsh.  Brief discussion ensued.  K.Baptiste feels what is being presented looks like a dock, not a boardwalk.  D. Westgate is inclined in keeping w/ the 75 ft.
MOTION:
D. Westgate moved the Commission accept no less than the 75 ft. requirement re: the request of Kevin Forgue.  D. Rogers seconded.

VOTE:  Unanimous (6-0-0)

D. Decas Conservation Restriction

D.Pichette discussed the Conservation Restriction (CR) for the property located in Burgess Point.  This was a condition of an OOC given to Mr. Decas for a dock permit.  The CR has been approved & reviewed by Town Counsel & the State.  He noted changes to some language contained in the CR.  The BOS & the Commission need to sign the CR.

MOTION:
D. Westgate moved to accept & sign the Conservation Restriction for the Decas property in Burgess Point.  J. Connolly seconded.
VOTE:  Unanimous (6-0-0)

D.Pichette explained that the CR is granted to the Town of Wareham acting by & through its Conservation Commission.  The Commission members proceeded to sign the CR.

E. McCain Appeal Brief

D.Pichette updated the Commission on the McCain matter.  Town Counsel has submitted the appeal to the court’s decision of allowing the McCain’s a pier in Sunset Cove.  The Commission had voted to appeal the judge’s decision.  A copy of the appeal is available in his office.
IX. ADJOURNMENT

MOTION:
J. Connolly moved to adjourn the meeting.  D. Westgate seconded.

VOTE:  Unanimous (6-0-0)

_________________________________
Kenneth Baptiste, Chairman

WAREHAM CONSERVATION COMMISSION

Date signed:  _______________

Date copy sent to Town Clerk:  _________________
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