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TOWN OF SUNAPEE
ZONING BOARD
APRILY, 2015

PRESENT: Edward Frothingham, Chair; Daniel Schneider, Vice-chair; Aaron Simpson; Clayton Platt;
William Larrow; George Neuwirt, Alternate; Roger Landry, Zoning Administrator

ALSO PRESENT: See Sign-in Sheet
Chairman Frothingham called the meeting to order at 7:00 pm.

CASE #15-02: PARCEL ID: 0218-0061-0000: REHEARING ON ZONING BOARD OF ADJUSTMENT DENIAL
OF APPEAL ON CASE #14-13. DUSTIN ALDRICH, 112A SARGENT RD.

Aaron Simpson recused himself from the case.

Clayton Platt made a motion to have George Neuwirt be a voting member for the hearing. William
Larrow seconded the motion. The motion passed unanimously.

Derek Durbin, an attorney for Dustin Aldrich out of Portsmouth, NH.

Attorney Durbin passed out some reference materials to the Board. Vice Chair Schneider asked if it is
additional materials that the Board has not previously seen. Attorney Durbin said that some of it is
additional materials and some is communications between the Town and himself and his client that
happened after the appeal was initially filed. The case has a long history and it is hard to keep track of
what the Board has and does not have. The documents that Attorney Durbin gave the Board were
things that he noted in his records that the Board did not have.

Attorney Durbin continued that one of the things that he noticed after reading the meeting minutes
since they filed the appeal and that he is concerned about is that there is misinformation relative to the
basis of the appeal, his client’s requests for postponement, and the Superior Court case that is currently
pending that has some relationship to this but is not necessarily relevant to this hearing. Attorney
Durbin said that in August 2011, Mr. Aldrich applied for a building permit and received a denial letter
from Mr. Landry. The building permit was denied for several reasons and Mr. Aldrich never appealed
that decision. In 2013, Mr. Aldrich went to Attorney Durbin for counsel and he advised him to refile the
building permit application and provide some supplemental materials to address the concerns that were
raised in the initial denial letter. Mr. Aldrich did that and was subsequently denied again which brought
them to appeal to the Zoning Board in May 2014. They requested that the Board overturn Mr. Landry’s
decision to reject Mr. Aldrich’s building permit decision. The Board did grant the Administrative Appeal
and it was their impression that all they had to do was send in the building permit application and fee
and it would be referred to the Board of Selectmen for approval. They received a denial letter in the
mail, this time raising new issues being one Zoning issue and one building related issue. The Zoning
specific issue is that Mr. Aldrich needs to comply with Article 7.10 of the Zoning Ordinance and the
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building related issue being relative to the amount of the fee that he was paying as part of his
application. The determination that was made by Mr. Landry at the time was that Mr. Aldrich had not
accounted for alleged improvements that had been made to the property and they needed to be
calculated as part of the building permit fee. Neither of those issues had been raised in either of the
previous two denial letters. Attorney Durbin continued that after some unsuccessful attempts to
resolve the issue with the Town Mr. Aldrich filed the Administrative Appeal that is before the Board
today.

Attorney Durbin said that right after the Administrative Appeal was filed a Superior Court complaint was
filed pertaining to Mr. Landry’s conduct. They were requesting that the Court declare that Mr. Landry
did not have the authority to reject the building permit application that was sent in after the May 2014
Zoning Board approval. Therefore, the Zoning Board would not have jurisdiction to act on this
Administrative Appeal. Vice Chair Schneider said that he wanted to correct Attorney Durbin as the
Board did not approve a building permit, what they did was make the determination that the property
was not in noncompliance with the road frontage requirements. Attorney Durbin said that he does
agree with Vice Chair Schneider and he is not making the assertion that the Board approved the building
permit; what he is stating is that the relief that they sought in their Administrative Appeal was as he
guoted “to overturn Zoning Administrative Landry’s decision to reject Mr. Aldrich’s building permit
application.” The Board made a blanket approval of the Administrative Appeal and he is not claiming
that the Board approved the building permit, he is saying that the Board approved that action which
means that Mr. Landry had to refer it to the Board of Selectmen as it resolved the Zoning issues at that
time.

Mr. Larrow said that he understands what the Board did and the way that Attorney Durbin has it written
is that he believes that the building permit should have been able to go forward to the Selectmen,
without any other objection. Attorney Durbin said that this is correct. Mr. Larrow continued that
because no other objections were brought up and the permit was resubmitted what Attorney Durbin is
saying is that, carte blanche, it moves forward without any other discretion. Attorney Durbin agreed
that this is what he is saying though he understands that some people on the Board may not agree with
that.

Attorney Durbin said that the reason for the requests for the postponements was to avoid the situation
of having the Board exercising jurisdiction over the matter and getting involved in the matter before the
Superior Court acted. It was not because they were unprepared to present to the Board. They filed a
detailed complaint with the Superior Court and they addressed a lot of the issues that have been
addressed before this Board. They wanted to try and separate the two. Chairman Frothingham asked if
they have been to Court. Attorney Durbin said that they have not had a hearing because when they
served the Town the Sheriff never served a member of the Board of Selectmen and they had to go back
and extend the deadline on service and re-affect the service and have a member of the Board of
Selectmen served. There has been no action taken and nothing has been filed except for the complaint
with the Court. Attorney Durbin said that in October 2014, this Board did vote to deny the continuance
that they sought and ultimately did exercise jurisdiction over the matter. He was away at that time and
the Town was aware of this but it was not communicated to the Board. He believes that there was an
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appearance that they simply did not show up or were not prepared. Attorney Durbin said that he
subsequently filed a motion for a rehearing with the Board with a detailed memorandum and evidence
to support it, in addition to the supplemental details that were provided to the Board at this meeting.

Attorney Durbin said that because this is a rehearing it is considered to be a de novo hearing and the
Board needs to act as though they are looking at the issues for the first time.

Attorney Durbin said that the first issue is Mr. Landry’s interpretation of Article 7.10 and he thinks that it
is clear from what they filed that it is their contention that the language in Article 7.10 only applies to
seasonal conversations to permanent use rather than a single family to two family use. Vice Chair
Schneider asked Attorney Durbin for clarification on what led him to believe this because it is not in the
Zoning language, nor is it in the Town Warrant that approved this language. Attorney Durbin said that
the Ordinance does not express any intent as to how the use of the term is to be used but can go back
beyond the Town Warrant Article to the Planning Board minutes, which are attached as an exhibit.
Those say that “the Amendment helps the Town better align to the State’s regulations.” From there he
went back to the State’s subsurface regulations where the use of the term conversion appears and in
the context of changes of use, the term conversion appears in seasonal to full time occupancy and does
not appear in changes of use from single to two family use. In other contexts seems clear that the focus
is on increasing the number of bedrooms and not in changes of single to two family. Attorney Durbin
continued that Mr. Aldrich is not adding additional bedrooms or making significant changes to the
property. He already has a five bedroom septic system, which the DES has confirmed is adequate. In
the supplemental materials provided to the Board there is an email exchange with Dick Deserve, an
employee of the DES Subsurface Division, that confirms that Mr. Aldrich’s septic system is adequate and
up to date. Attorney Durbin said that what is also important is that Article 7.10 seems to inadvertently
require something that the DES doesn’t even do, which is provide the approval that the Ordinance
requires. You do not have to go to DES if you are changing from a single family to a two family and is
evident in the email conversation. Attorney Durbin continued that going back to the intent behind the
Ordinance he comes to the conclusion that a conversion is seasonal to permanent occupancy. The other
evidence that he has to support t is another document that was submitted that is a letter from Town
counsel dated August 5, 2014 that discusses the Burma Rd property and was the only evidence the Town
could produce to support the interpretation of the Ordinance. The Ordinance was applied to this
property, which was being converted from a seasonal to a permanent use. Attorney Durbin said that he
would submit to the Board that Mr. Landry’s determination was selective and arbitrary in reply to Mr.
Aldrich’s building permit application and he would hope that the Board would grant that part of the
relief being sought.

Mr. Platt said that the Ordinance says “converted in any manner” and asked if Attorney Durbin’s
position is that “any manner” is just superfluous language as conversion in any manner, to him, implies
any kind of conversation of a property. Attorney Durbin said that he thinks that it is ambiguous and that
it leads to looking to behind the intent as to why the Ordinance was put in place. What is stated in the
minutes is not conclusive and it led him to find what the DES regulations say and that is what he believes
supports their position.
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Vice Chair Schneider asked, under the assumption that it is necessary and desirable to have septic
system that is adequate for the use, why it would be onerous for the client to verify that the septic
system is adequate for a two family. Attorney Durbin said that the answer for that is that it is not
necessary onerous and he thinks that they have done this, the problem is that the way the Ordinance
reads, it requires an approval that the DES does not give you. They will tell you that the system is
adequate and up to date but they do not have any type of process in place where they issue this type of
certification. Vice Chair Schneider said that he believes that request was certification from a licensed
septic designer. Attorney Durbin said that this raises another good issue as this was not something that
was in the denial letter but that was raised subsequently in communications between the Town and
himself. That request was made and ignored because the Ordinance does not state that it is required
because now they are getting into a whole different thing of hiring a septic system designer to go and
asses the system.

Mr. Larrow said that usually something as simple to resolve as in this request for a building permit, is
that in many cases people come in with a design, whether adding bedrooms, garages, etc., which
generates a discussion so it doesn’t really peak to this point and it is much easier to figure out. Mr.
Larrow asked why this did not happen. Attorney Durbin said that it is now beyond that, but for expense
reasons and the fact that since 2011, Mr. Aldrich has been trying to have his property legally designated
as a two family dwelling, which is permitted by right as the Board already found, and when in fact it
already exists physically and he acquired it as a two family dwelling. Mr. Larrow said that he is not
arguing that, he is saying something to simplify the process to begin with; to make it into a two family
dwelling it needed a simple diagram and asked if that would not clarify it. Attorney Durbin said that he
does not think so as they have tried to provide all the information possible to Mr. Landry to try and get it
approved and have had arbitrary determinations made that go outside the context of the Zoning
Ordinance such as applying covenants and restrictions that didn’t even apply to the property and
denying the building permit. Attorney Durbin continued that this has gotten so out of hand since 2011,
that it is a snowball that has rolled down hill. Mr. Larrow said that he will ask Mr. Landry when he
returns why this was never talked about. Attorney Durbin said that is a good question as to why this
issue was never raised. Article 7.10 is slightly less onerous now with the amendment than it was
previously when the initial applications were filed, but in essence it is the same regulation, so why was
this issue never brought forward as Mr. Aldrich has always had a five bedroom septic system and has
proven that in the past with his submissions to the Town. Mr. Aldrich already had to deal with the belief
that there were restrictions on the property and had to hire a surveyor because he didn’t know that it
was not a Zoning issue.

Mr. Platt asked if Exhibit D is the original letter that Mr. Landry sent when he denied the application the
second time. Attorney Durbin said that he believes it is. Mr. Platt said that the letter asks for an
acknowledgement letter from a licensed septic designer and he reads it as more informative than asking
for a septic inspection and is not asking for someone to go out and scope the field. He is saying that he
would like confirmation from a licensed septic designer that a two kitchen, five bedroom house is the
same as a five bedroom house with one kitchen, which he thinks that they have learned is the same.
Mr. Platt continued that it doesn’t seem to him that this is something that is common knowledge and
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that he spoke with someone who said that he was not 100 percent sure and suggested talking to DESIt
would seem acceptable to contact a septic designer who is knowledgeable about it to write a letter to
the Town that it is only bedrooms. Attorney Durbin said that he believes that the call was made and he
was led to believe that it might be something more extensive. The more important revelation made in
the letter is that Article 7.10 does not ask for what Mr. Landry is asking Mr. Aldrich to provide. The
language reads that Mr. Aldrich has to provide a certificate of approval from DES and he hopes that
what they provided tonight takes care of that. DES does not consider it a conversion and there is no
approval for this. Mr. Platt said that he sees a request for information as to whether the change is going
to increase the septic flow and if it doesn’t increase the septic flow then 7.10 doesn’t apply but if it does
then it would. They should not have to hand tie the Zoning Administrator and tell him that he cannot
ask for more information because he is supposed to know these things already. Mr. Platt asked if what
they are saying that it is the Town’s responsibility to know all of these technical things such as sewage
flow, septic and such; Mr. Aldrich hired his attorney to write a letter but could not hire a septic designer
to clarify the situation as it would be overly onerous. Attorney Durbin said that he feels as though the
situation has become a contentious situation at this point and he believes that some subjectivity has
gone into the process. Attorney Durbin continued that if this was coming from another applicant for the
first time he does not think that they would be seeing a reference to Article 7.10. Mr. Larrow said that
Attorney Durbin is not in a positon to address if it was a different applicant what would happen and
what would not happen. Attorney Durbin said that Mr. Aldrich just told him that there have been a lot
of other cases like this but Article 7.10 has never been raised. Mr. Larrow said that he does not want to
get into a discussion as to whether it has been raised or not raised as they would have to pull out all of
the cases and Mr. Aldrich would have to address the ones that have not been addressed from that kind
of view and that is not what they are there for. Attorney Durbin said that his argument is based on the
law, and putting any other cases aside, the reason that he brought up the Burma Rd case is because the
Town used that case. Attorney Durbin continued that they tried to resolve this and he understands that
they appear as though Mr. Aldrich is spending legal fees for something that could have easily been
provided, but if you look at the packet of information provided, they tried to resolve the issue with the
Town. They were willing to resolve the building permit fee issue and were willing to try to resolve this
and a very uncompromising approach was taken by the Town, which has led to people digging their
heels in and battling it out. Attorney Aldrich continued that in response to the comment that Mr. Landry
was not requiring compliance with 7.10 in his denial letter he says that “the application requires the
following information: an acknowledgement letter from a licensed septic designer...that five bedrooms
are still an acceptable load” and he references Section 7.10. Attorney Durbin said that he thinks that it
would be hard to reach the conclusion that he was not requiring compliance with 7.10 or he would not
have referenced it. It is their assertion that Article 7.10 is inapplicable and an acknowledgement letter
cannot be required under the Zoning Ordinance, and to the extent that the Board does find it is
required, they have the DES saying that it is an acceptable system.

Mr. Platt said that it is a little confusing because he is not sure if the Board is voting as to whether the
house has five bedrooms and the same sewage load or if they are voting on whether Mr. Landry had the
right to request the information. Chairman Frothingham said that he thinks Mr. Landry had the right to
request the information, especially just a letter from someone who is licensed to give an opinion. Mr.
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Platt said that there seems to be two arguments, one is that there is no change in the sewage loading
and that should be stuck from the building permit as it has been confirmed by DES; the second question
is whether Mr. Landry had the right to request the information in his initial letter and he is not sure what
they are ruling on. Attorney Durbin said, to clarify their position, Article 7.10 and the requirement of the
letter are inapplicable. Attorney Steven Whitley, counsel for the Town of Sunapee, said that those types
of questions are within the Boards review of the application and that he recommends the Chair and
Board solicit input from Mr. Landry and any other concerns from abutters before reaching a decision.

Mr. Landry said that he is prepared to answer anything that is alleged and discuss any of the situations.
Mr. Larrow said that what he had asked was, right when the building permit was submitted they could
have submitted information relative to what was going on if there was a reason that he did not request
that or that he felt it was one way or the other. Mr. Landry said that he would address that question
when he is allowed to talk and he is asking for the same amount of time that Attorney Durbin has been
allowed to go through his scenario. Attorney Durbin said that Mr. Landry can answer the question now
or he can go on with his second part of the appeal. Mr. Larrow indicated that this question can wait
until it is Mr. Landry’s turn.

Attorney Durbin said that the second issue before the Board, which is more confusing than the first, is
that they are challenging Mr. Landry’s decision to require Mr. Aldrich to calculate the costs of alleged
improvements to the property into his building permit fee. The reason that it is relevant to the Board is
because Sunapee does not have a Board of Appeals so there is no separate entity for that. Therefore, by
Statute and by default the Zoning Board falls into this position.

Attorney Durbin explained that when Mr. Aldrich filed his building permit application he included a
$50.00 fee, which is the minimum when you are changing the use but not making any physical changes
to the property. Mr. Aldrich was not proposing any physical changes to the property. Mr. Platt asked
and Attorney Durbin confirmed that there are already two kitchens and everything is in there. Attorney
Durbin continued that the belief is that a prior owner, Benson, constructed it as it is now because in
between it went through a foreclosure process and it is unlikely that the bank did anything to it. The
building permit that was filed was for a single family home and what was ultimately built was a two
family home. There was no inspection ever done so there was no documentation to show and the floor
plans submitted showed a single family and there is nothing in the file on it other than the application
that was filed and the approval by the Board of Selectmen. Mr. Landry rendered his determination but
acknowledged in his denial letter that no inspection had ever been conducted on the property which led
Mr. Aldrich to attempt to resolve the matter and calculate the fee for the original building permit
application and the floor plans by requesting the original building permit application which he did got
back but without the floor plans and there was nothing else associated with the property. Attorney
Durbin continued that he submitted a letter from Town Counsel dated July 30, 2014 that states “Floor
plans for the predecessor and title are not in the file for this property, when floor plans are submitted as
part of the application process they are kept in the Town Office. Once the application has been
approved and substantially completed, permit applications are moved to archived storage and the floor
plans are thrown out.” The implication is that, potentially, if they are not in the archives they have been
thrown out. This led to the quandary that Mr. Landry is asking Mr. Aldrich to pay for improvements that
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were made by the prior owner but they don’t know what the improvements were and there is nothing
to use as a baseline and to just send a check for some amount. Attorney Durbin continued that Mr.
Aldrich has no knowledge of what occurred under the prior owner and he thinks that he was agreeable
to paying for the improvements made but the burden was put on him to figure out the amount. This
has gone on forever and Mr. Aldrich cannot get a building permit for something that should be very
simple at this point. Mr. Larrow asked and Attorney Durbin agreed that Mr. Landry did not give the
amount that needed to be paid. Attorney Durbin continued that Mr. Landry also did not list the
improvements that the Town has noted and ask Mr. Aldrich to pay for them; there was no
substantiation behind it.

Chairman Frothingham said that the Board does not determine the fees so he does not think that they
can make these decisions. Attorney Durbin said that he respectfully disagrees because the Board is
sitting in the place of the Building Board of Appeals in the Town of Sunapee and they exercise
jurisdiction over fees. Mr. Platt asked if there is an RSA that designates the Zoning Board and Attorney
Durbin interjected that it does not say anything about fees but that there is an RSA. Mr. Larrow said
that they have never done anything about fees. Vice Chair Schneider said that the fees are set by the
Selectboard and there are times that people have requested that Mr. Landry has the fees be waived or
reduced and they make the requests to the Selectboard. He would suggest to his colleges that they do
not have jurisdiction over fees. Attorney Durbin said that jurisdiction has been exercised at this point as
this Board decided to deny the appeal on both the grounds brought forward. Chairman Frothingham
said that he believes it was because the application for the building permit did not come back completed
to the Zoning Administrator’s satisfaction and he made a request. If Mr. Aldrich had fulfilled that
agenda he does not think they would be sitting there. Attorney Durbin asked how it is appropriate for
the Town to shift the burden to the applicant when it is the Town who keeps the files of the
predecessors and is there responsibility. How is it the person who acquires the property with alleged
physical changes that were made able to determine what the changes were and calculate fees based on
it? Chairman Frothingham said that he thinks that he would be going to the Selectmen and explaining
his quandary and asking them to address it. Mr. Platt asked if Attorney Durbin and Mr. Aldrich has been
to the Selectmen with a formal request. Attorney Durbin said that with the consent of Town Counsel
they would be happy to do that but he does not think that it should factor into this Board’s decision and
he thinks that the Board needs to decide that it can accept or deny their argument that they can act on
the fee issue. Attorney Whitley said that Attorney Durbin has made his argument as to why he believes
the ZBA has jurisdiction to decide those issues and he suggests that the Board allow Mr. Landry or
anyone else present to respond to those allegations so they can put any conflicting arguments on the
record and at the end of the hearing, if the Board would like, they can recess and ask him legal questions
and deliberate with the hopes of reaching an answer to that question.

Attorney Durbin said that they are seeking the same type of decision they sought from the Board in May
2014 which is to overturn Zoning Administrator Landry’s decision to reject the building permit.

Vice Chair Schneider asked about the email from Richard (Dick) Deseve on Monday, February 9™ as he
believes it was information that Attorney Durbin gave them at this meeting and was not something
given to them before. Attorney Durbin confirmed this. Vice Chair Schneider asked if Mr. Landry has
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seen the email and Mr. Landry said that he has not. The email is addressed to Attorney Durbin and says
“Derek you are correct, that approval [he is talking about the original septic approval] is for five
bedrooms. If that is what will be there when this is converted to a two family unit, there is no
requirement for your client to file any new plan with us [DES]. He has adequate capacity to support the
proposed use. He also has a construction / operational approval that is only nine years old, so RSA 485-
A:38 would allow for the change in use without filing for a new permit since there is no increase in
loading resulting from that change.” Vice Chair Schneider asked Mr. Landry if that satisfies his problems.
Mr. Landry said that it does not because it is totally incorrect as Mr. Deseve was not given all of the
information and he will address that when it is his time.

Mr. Landry took his turn with the Board and first started with the notes that he took when Attorney
Durbin was presenting his side.

Mr. Landry said that he does not have copies of the new information that the Board was presented with
at this meeting. Mr. Landry said that there was an assertion made that he denied a building permit in
2011, which he did not as he does not have authorization from the Selectmen to approve or deny
building permits. In 2014, it was claimed that he denied it again and he did not, this was after the ZBA
found in favor of Mr. Aldrich in regards to the road frontage for a two family or two dwelling units. Mr.
Landry said that one of the problems was that he originally told Mr. Aldrich that his property was in
Rural Residential and he made a mistake and said that there was a 100’ requirement because there
were problems with the Zoning maps and the coloration. Shortly after that the Town received the new
maps with the proper coloring on the various Zoning districts. It is in the Residential Zone, which does
requires 75’ of road frontage per dwelling unit, but the Zoning Board found in favor of Mr. Aldrich and
Attorney Durbin and said that it doesn’t and to go ahead with the two family, which was when the
building permit was resubmitted.

Mr. Landry read to the Board from a letter that he received from Attorney Durbin dated May 13, 2014
where he resubmitted the building permit along which a check for $50.00. The last paragraph on the
letter says “Should any additional documentation be required from my client, please let me know.
Thank you for your time and consideration.” He sent a letter back on May 21 saying that “l am
returning the Aldrich building permit with your check #530 for $50.00. The application requires the
following information and a new check to make it complete for processing.” Mr. Landry continued that
when he says complete he is referring to page 42 of the Zoning Regulations, Section 8.22 which says
“Application shall be filed with the Board of Selectmen. The application shall contain the full name of the
owner and/or his agent. It shall contain a certification that the property does not lie in an unapproved
subdivision. The application shall describe briefly the proposed work and give such other information as
may be required to determine whether the proposed work complies with the provisions of the
ordinance. The application must be signed by the land owner(s) or designated representative and
submitted complete with proper fees in order to be considered.” Mr. Landry said that they did not have
the proper fees, nor did he have the total amount of information and he refers back to Article 7.10.

Mr. Landry asked Mr. Aldrich if he was the one who filled out the application for the building permit.
Attorney Durbin said that he does not think they should be getting crossed examined but if the Board
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asks they are happy to answer. Mr. Landry said that at the top of every building permit application the
first page has a questionnaire to make it easy for the applicant to complete. Question A says “Does this
project involve renovations valued at more than $3,000.00, which will not result in the enlargement of
the structure or living area?” and there is a $50.00 fee. Question B says “Does this project involve new
construction, an addition, or enlargement of the external dimensions of an existing structure?” If yes
then you need to provide a Plot Plan, and so on and that is what Mr. Aldrich’s situation is. He needed a
plot plan, which he did not get.

Mr. Landry continued that at the very top, in the square, outlined, it says “All new dwellings, dwelling
units, and/or an increase in number of bedrooms require prior approval from the Water and Sewer
Department or the State of New Hampshire DES.” Mr. Aldrich is putting in a new dwelling unit and
increasing the number of bedrooms, which he is doing. Mr. Landry said that the reason that he says that
Mr. Aldrich is increasing the number of bedrooms because there are two copies of appraisals in the
property files, one that was made by the bank that foreclosed the property and the other was made by
Mr. Aldrich’s bank when he received his loan. Both appraisals clearly state that there are six bedroomes,
three on each floor. They also state that no permits were ever taken out for that additional construction
in the lower level. Mr. Landry continued that Mr. Aldrich knew all along that none of it was permitted
by the Town of Sunapee. All that he was looking for was a drawing from Mr. Aldrich showing that he
was changing one of the bedrooms so there would be five bedrooms, which would have been fine.
Because he is going to have two families living in the house, the State of New Hampshire requires an
additional 500 gallon system, or 1250 gallons capacity for each unit. Mr. Aldrich has a 2000 gallon
system and he needs an additional 500 gallon tank. Mr. Landry said that he has that in writing from
Doug Gamsby, the Town’s Health Officer, who is also a licensed septic designer. Mr. Landry said that
there is also a licensed septic designer in the audience if the Board would like to ask him. Vice Chair
Schneider asked if Mr. Landry has shared this information with Mr. Aldrich and Mr. Landry said that he
has not because he just received the letter today. But Mr. Aldrich should have known that if he had
spoken to a septic designer, which is required by Section 7.10. Section 7.10 says that you have to talk to
a septic designer and the septic designer says yes you do need additional information and have to file
with the State. The State does not require that you put the new system in but you do need a permit on
file. Mr. Landry said that one of the most recent ones is Mount Royal Academy; every single application
that goes before him, whether it is for additional bedrooms or additional dwelling units, whatever the
living conditions might be, he has to go and check the assessing file to see whether or not the septic
system is applicable and if it is not he has to tell the owner that it is not. Or he goes to the Water and
Sewer Department to see whether or not the applicant made a connection fee for a second dwelling
unit or for more than five bedrooms. Vice Chair Schneider asked how many bedrooms the assessing file
says the property has. Mr. Landry said that the assessing file says five bedrooms, single family. Vice
Chair Schneider said that there is a disagreement between the assessing file and the other information.
Mr. Landry agreed and said that it is because the Assessor’s never went into the house, they have a copy
of the appraisal but never went in because no one lived there. Mr. Larrow said that the applicant said
that the building was sold as a two family and built as a two family but they do not have that
information. Mr. Landry said that it was built as a single family with five bedrooms. Mr. Platt asked how
it got two kitchens. Mr. Landry said that the lower level was completed without the Town’s knowledge.
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Mr. Platt said that it was approved as a single family house but it has two kitchens and two living spaces.
Mr. Landry agreed with Mr. Platt and said it was done illegally.

Mr. Platt said that Mr. Gamsby’s letter is in direct conflict with the letter from DES. Mr. Landry said that
this is correct and Mr. Gamsby and himself spoke with Dawn Bucker. Mr. Landry said that according to
Mr. Gamsby, even if Mr. Aldrich gets rid of one the bedrooms it still would not meet the State
requirement because he would need the additional 500 gallon tank because you need 1250 gallons per
unit and anything 2500 gallons or more requires a separate tank. It would only be a design feature in
case it is needed but the design feature and approval number would need to go before Mr. Landry
before he submits it to the Selectboard because someone from the Selectboard will ask him why he is
recommending approval when he knows that it does not meet the requirements of a two family. Mr.
Platt said that he does now know if the Board should be talking about what is a bedroom and what isn’t
a bedroom, are there five bedrooms or six bedrooms; they don’t know. Mr. Neuwirt said that Mr. Platt
is right, it clears up one issue and clouds another issue. The first issue it clears up is that if it is true that
it requires 1250 gallons of capacity per unit that is one thing. Mr. Landry said that is a State law. Mr.
Neuwirt continued that Mr. Landry is also stating that there is going to be six bedrooms, which is in
direct conflict of what Attorney Durbin said. Mr. Platt said that he did not see anywhere that it is a
proposed six bedroom house. Mr. Landry said that is all he was getting at as all Mr. Aldrich had to do
was complete the building permit and tell him that there was going to be five bedrooms. There is still
going to be two families, which requires an additional 500 gallons in tank capacity. Chairman
Frothingham asked and Mr. Landry clarified is that he saying is that Mr. Aldrich has to have a design
which would show a new, separate 500 gallon tank and the State would give an approval number which
Mr. Aldrich would have to give to Mr. Landry and he would put it on the decision sheet that goes with
the building permit application to the Selectboard, but Mr. Aldrich has to have the design made. Mr.
Landry continued that if Mr. Aldrich is going to stay with the six bedrooms which are already framed,
then he also has to extend the leech field, which would increase the capacity by 150 gallons. Mr. Aldrich
would also have to look at the radius from the wetlands area on the lot and right now he just makes the
75’ radius and it would automatically be increased to 100’ but he could ask for a waiver from the State.
Vice Chair Schneider asked for clarification that in order for Mr. Aldrich to go from a one family to a two
family, he has to have his design in place but he does not actually have to put it in when he converts to a
two family. Mr. Landry confirmed that this is correct. Mr. Landry said that this is a State regulation and
that this was just done with Mount Royal Academy as they increased their load from 130 kids to 232. He
picked that up when they came in for a building permit and from a Site Plan Review that they had with
the Planning Board. They had to go and get a new design for a system for 240 people.

Mr. Platt said that the question seems to be does Mr. Landry have the right to request a letter from a
septic designer to prove the sewage loading is not going to be increasing by this change. The Ordinance
says that if it is increasing then you have to do certain things but if it is not increasing you don’t have to
do anything. Mr. Larrow said that if they are increasing from a single family to a two family he is not
sure why Mr. Landry would not have the right. Mr. Landry said that he has to ask the question as per
Article 7.10. Mr. Larrow said that it just makes good sense. Chairman Frothingham said that he thinks
that Mr. Landry has the right.
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Mr. Landry said that the Benson permit was made for a single family, all on one floor, and the total cost
of the building permit was $267.44, which he can break down and show what the square footage was of
the decks, porches, house, garage, etc., there was no completion in the lower level. The lower level has
been completed and he knows this because there are pictures and comments in the appraisals that are
in the property files. Mr. Platt asked when the house was complete and Mr. Landry said the building
permit was from 2006. Vice Chair Schneider asked how much Mr. Landry estimates that the proper fee
should be. Mr. Landry said that, if Mr. Aldrich gets a letter from the State or a septic design approval
with the additional tank, a 30’ x 60’ conversion of the lower level at a cost of $50.00 and $.20 per square
foot would be a total of $410.00. There is also an after the fact fee that Mr. Aldrich is responsible for, in
his opinion, and that is $275.00. The total is $685.00, in addition to a new plan submitted to the State
and the State approval number given to him.

Mr. Neuwirt said that he needs clarification on the septic system and if Mr. Aldrich had two one
bedroom apartments in the house how much septic capacity would it need. Mr. Landry said that he
would need two tanks at 1250 gallons per apartment. Mr. Landry said that this is per Mr. Gamsby who
had an emergency that he had to travel for which is why he is not at the meeting. Pierre Bedard, a
licensed septic system designer, said that there is a minimum of 300 gallons per day per bedroom, a
studio can be 225 gallons per day. The minimum single size system is 300 gallons per day, which is a two
bedroom system. A multi-unit can have a studio unit with 225 gallons per day. The minimum septic
tank size for a two bedroom minimum system is 1250 gallons. Mr. Neuwirt said that it is confusing
because on one hand they are debating whether it is five or six bedrooms and what Mr. Landry is saying
is in direct contradiction to what Attorney Durbin is saying, which is that there is going to be five
bedrooms and he is not adding bedrooms. Therefore, he does not understand why six bedrooms are
mentioned because the applicant has said that he is not increasing the number of bedrooms. Mr.
Bedard said that, though the State contradicts it in their email, with two units they each require 1250
gallons of septic tank capacity. The State’s position seems to be that the design flow is adequate to
meet the bedroom capacity and, therefore, with an existing unit they seem to waive the septic tank
requirement but with two separate units there would be an increase in the septic tank capacity, even
though the leech field may be the same size. Mr. Neuwirt asked and Mr. Bedard confirmed that if it is
two two bedroom units it would be the same requirement of a 1250 gallons tank per unit. Septic tank
size has only recently been increased so it may be the State’s position that they are going back to the
septic tank capacity at the time that the system was put in, which was less than 1250 gallons. Chairman
White asked if that is why they would settle for just a design, because of failure, and Mr. Bedard said
probably and that they do that all the time, the State tells them that they need to show that the
property can support an increase in load if the system should fail, if the system is functioning adequately
then there is no reason to replace it.

Chairman White asked if the Board would like to recess and speak to the Town Counsel. Attorney
Whitley said that the Board should ask Attorney Durbin if he has any rebuttal to the testimony of Mr.
Landry.

Attorney Durbin said that in regards to the letter from Mr. Gamsby, it is his first time seeing it as it is Mr.
Landry’s first time seeing what they presented. He thinks that the letter is highly problematic as he does
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not know how the question was raised to Mr. Gamsby. The Board can see how his questions were
phrased to Mr. Deseve at DES ,who is a very credible source as he has been in some capacity at DES for
over 20 years and is an attorney who has probably read the regulations a number of times. Attorney
Durbin continued that he is looking at the response from Mr. Gamsby and he has a feeling that the
guestion posed may not have been exactly as the situation is. It says “In reference to property owned
by Dustin Aldrich...Mr. Aldrich is proposing a two apartment building.” Mr. Aldrich is not proposing two
condo units, they are talking about a two family dwelling. He has not seen the substantiation behind
Mr. Gamsby’s position but it sounds as though if they are talking about units they are talking about
condo units or some other form of ownership than a two family dwelling. Attorney Durbin said that he
thinks it is highly problematic as well in that Mr. Gamsby states “from a change in use from a five
bedroom single dwelling to two, three bedroom apartments.” They never claimed that they are creating
two, three bedroom apartments, they are creating a two family dwelling that, by legal status, is a five
bedroom dwelling. In that respect, he has a tough time looking at the letter and saying, against Mr.
Deseve’s opinion at the DES, that this should have any bearing on the outcome of the Board’s decision.

Attorney Durbin said that he would go back to Article 7.10, which he thinks has been miss-phrased to
the Board by saying that a letter is required by a licensed septic designer as the Article states “No
structure shall be converted in any manner resulting in increased septic flow or water utilization without
the approval of the New Hampshire Department of Environmental Services Water Division-Subsurface
Systems Bureau or approval from the Sunapee Water and Sewer Commission if on municipal sewer.”
DES told them that no additional approval is needed.

Attorney Durbin said that they have done their due diligence and that he feels as though this is a last
ditch effort to justify the decision that was made. He thinks that it should be given its appropriate
weight when being considered by the Board.

Chairman Frothingham asked what Mr. Deseve’s position at DES is and Attorney Durbin said that he
does not want to quote it because they have categories such as Environmental Specialist 1V, so he does
not want to be on record with what he thinks as he has not verified it.

Attorney Durbin said that they did see appraisals that indicated different things, which was a problem.
The appraisals were done during the foreclosure process and contain conflicting information. The two
appraisals didn’t confirm each other.

Attorney Durbin continued that when he uses the word “denial” when he is talking about the building
permit, he is talking about rejection. He is not trying to make the Board think that they believe that Mr.
Landry’s approval is the final say. Mr. Landry said that all the way through these cases, including the
comments to the court, Attorney Durbin said that he denied and now he is saying that he did not mean
it like that, he meant that he rejected the applications. Attorney Whitley indicated that he does not
believe this is the time to discuss this issue and asked both Mr. Landry and Attorney Durbin to refrain
from making any further comments.

Mr. Landry said that the two appraisals do agree on six bedrooms and show pictures of the six
bedrooms.
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Mr. Platt asked Attorney Durbin if the Town, whether it be Mr. Landry or someone else, has a question
about whether a conversion is increasing the septic flow, what the proper course of action would be for
the Town to take. Attorney Durbin said that he thinks that the Town’s regulations should just reiterate
what the State says but in terms of process if someone is just looking at the Ordinance and can’t figure
out what they are supposed to do then they go back to DES. He does not know what else they can do.
Attorney Durbin said that they are skeptical of Mr. Landry’s opinion on it and it has become a Town
verses Aldrich issue so it is tough to go to the Town and ask about it.

Mr. Neuwirt asked for clarification as Mr. Landry has two appraisals in hand, done at the same time, that
both say that the house is a six bedroom. Mr. Landry confirmed this to be true and said that it all he has
to go by because he has nothing on the building permit application from Mr. Aldrich that says that they
want to go back to five bedrooms. Attorney Durbin said that there representation is and always has
been that there are five bedrooms. Mr. Neuwirt asked and Mr. Landry confirmed that the Town has it
as a single family five bedroom house. Mr. Landry went over the process that happens after a building
permit application is filed, he goes out for inspections and then the permit gets archived. Mr. Landry
said in this case that he never signed off that the permit was complete because he was never told that it
was completed. As a result, the drawings go to the Assessing Office and they go and check the property
every year until they are told that it is 100 percent complete. He thinks that in this instance they had it
at 90 percent complete because it was never completed and no one was living there.

Mr. Larrow asked Mr. Aldrich about the two appraisals that they have heard about from the banks that
were financing and / or appraising / foreclosing and was he not aware of any of the information, even
though he was dealing with the bank and has now decided that he has a five bedroom as opposed to an
appraised six bedroom, information that should have been well disclosed at the time of the information.
Attorney Durbin said that it was disclosed to the Town through counsel back in July or August. Mr.
Larrow said that he is talking about when the original transaction with Mr. Aldrich took place in securing
financing and buying, etc. as these are things you would normally know. Attorney Durbin agreed that
appraisal reports are normally submitted to the buyers and he is not sure how carefully people look at
them except to look at the top figure to ensure the value came in at what you are paying or above.
Attorney Durbin said that Mr. Aldrich believed that he was acquiring a five bedroom based on what he
saw and what was physically at the property. Mr. Neuwirt asked and Attorney Durbin confirmed that
going forward the property will have five bedrooms.

Mr. Landry said that if there are five bedrooms and two families Mr. Aldrich needs a septic plan and
approval for an additional tank. Once that design is approved and he has a design number he can come
in with the building permit costs and can get a building permit.

Chairman Frothingham asked and Mr. Landry explained that if Mr. Aldrich disagrees with the fee that
Mr. Landry says is for the building permit Mr. Aldrich can go to the Board of Selectmen and tell them
that he disagrees. Mr. Landry does not have anything to do with that.

The Board recessed briefly to talk with Attorney Whitley.

Chairman Frothingham closed the meeting to the public so the Board could discuss the case.
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Mr. Neuwirt said that he thinks that the basic crux of his problem is that there are two credible people
saying opposite things. He is a builder and deals with septic systems all the time and his conversations
with the State on this issue is that the basis is on the number of bedrooms. There is expert testimony
from Attorney Durbin collaborating Mr. Neuwirt’s belief that it is based on bedrooms. There is also
seemingly expert testimony from Mr. Landry saying that it is not just about the number of bedrooms but
is about number of dwelling units. Everything becomes cloudy because when you look at Article 7.10 it
says that “No structure shall be converted in any manner resulting in increased septic flow” so he does
not know what to believe at this point. Mr. Neuwirt continued that, to him, there is a basis to ask for
information but there is also a basis to say that the Town says that there is a five bedroom unit, which
will be kept as a five bedroom unit, therefore there is no increased septic flow and 7.10 might not apply.

Mr. Larrow said that he thinks that it also comes cloudy that the file has information saying that it is a six
bedroom unit.

Vice Chair Schneider said that he thinks that, in the absence of knowledge, it is reasonable to ask for the
information that the septic is adequate. Chairman Frothingham agreed that he thinks that it is
reasonable. Mr. Platt said that he thinks that the information that is being asked for is if there is an
increase in the septic flow and it is not a determination that Mr. Landry should probably make or a
determination that anyone on the Board should make but a licensed septic designer or someone
qualified to do that. Mr. Platt continued that if he reads the original letter right then basically what it
says is a licensed septic designer or DES, someone who is qualified to do it. If there is a question about a
property line the Board asks to have a surveyor verify it before they get a building permit. Mr. Platt said
that this particular thing does not seem onerous to him, or expensive.

Mr. Neuwirt said that it seems like the issue is does Mr. Landry have the right to ask for additional
information. If Mr. Landry has information or knowledge that Mr. Aldrich has had appraisals that the
building is a six bedroom and not a five bedroom, as the Town says, to him there is merit to the
argument. If the determination on septic flow is based on dwelling units, which is fairly specific based
on the letter that Mr. Landry produced, then he thinks that Mr. Landry has merit to ask for the
information. Mr. Neuwirt continued that Attorney Durbin says that we are on the honor system, the
Town says that it is a five bedroom unit and the number of bedrooms is increasing, using that argument
it is a yes or no question; Mr. Landry asks Mr. Aldrich if he is increasing the number of bedrooms and
Mr. Aldrich says no then the case is over. Mr. Platt said that the Ordinance says increase in septic flow,
not bedrooms and there may be a question if two units increases the septic flow. Mr. Neuwirt said that
it is the honor system, if Mr. Aldrich wants to put in three more bedrooms five months from now then
how is the Board to know. Mr. Platt said that it would help if the Town had a letter from a licensed
septic designer that says that there are five bedrooms and the design meets the septic flow. Mr.
Neuwirt asked why there needs to be a letter that states that if there is a septic design on file with the
Town. The design would be on file to answer the question, they don’t need a third party septic designer
to verify if it is five bedrooms or not. Mr. Platt said that there are two kitchens, one put in illegally.
Chairman Frothingham said that now there is a two family dwelling and he questions how the law treats
that. Mr. Neuwirt said that according to Mr. Landry and the expert that he has produced, it says that
there needs to be two tanks. Mr. Platt asked why back in May when Mr. Landry wrote the letter why it
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is inappropriate to ask the question of the applicant because it is not that clear or cut and dried. A
kitchen was added without permission of the Town. Itis going to be approved forever as a two family.
Mr. Larrow said that he thinks if Mr. Landry is going to enforce 7.10 then he has to ask. Chairman
Frothingham agreed and said that it is not a huge hardship to have a designer come out and make a
statement to give to Mr. Landry. If he was forced to put in a whole new system and it was going to cost
thousands of dollars then it might be different. Mr. Neuwirt said that he does not know why that step is
necessary when there is a septic plan on file that is approved by the State for five bedrooms and there is
an applicant that says that he is not adding any bedrooms. Mr. Platt said that it is for a single family
house. Chairman Frothingham said that it is going from a single family to a two family. Mr. Neuwirt said
that is where Mr. Landry’s argument is coming from and he has produced a witness who says that it is by
dwelling unit and not necessarily the number of bedrooms. Chairman Frothingham said that the septic
designer would come back with a yes or no. Vice Chair Schneider said that there have been two
separate designers that have said it, Mr. Gamsby and Mr. Bedard. Mr. Larrow said that he is going back
to what 7.10 says.

Vice Chair Schneider said that moving on to the fees, he feels that the Board does not set fees, they
never discuss the fees and in the past if a fee abatement has been appropriate it has been brought to
the Selectboard. It does seem a bit onerous that Mr. Landry said that he would charge an after the fact
fee for fees that were owed by the previous owner as it doesn’t seem fair. Chairman Frothingham said
that the applicant has a recourse to go to the Board of Selectmen and get that addressed by them.
Chairman Frothingham continued that the Board does not set fees and asked if they have the right to
change them. Mr. Larrow agreed and said that it should not be a secret as to how the fee gets from
$50.00 to something else as it is cut and dry. Chairman Frothingham said that there is a fee schedule.
Mr. Larrow continued that it is not the Board’s decision one way or another and is not Mr. Landry’s.

Mr. Neuwirt asked Vice Chair Stanley if his position is that it is not fair to ask Mr. Aldrich to pay for
improvements that he had no control over. Vice Chair Stanley said that he is saying that as a personal
opinion but he does not think that the Board should address that. There is an appeal process with the
Board of Selectmen. Mr. Platt said that it is almost universal around here that if a Board wants to waive
a fee it has to be approved by the Board of Selectmen, though the Board can make a recommendation
to the Board of Selectmen.

Mr. Platt made a motion to approve the request for the waiver of the fees by the applicant.

Vice Chair Schneider made a motion to approve the rehearing of the administrative appeal for Case #14-
13, Dustin Aldrich, 112A Sargent Rd. Attorney Whitley clarified a vote in favor of this motion would
overturn Mr. Landry’s request that the applicant comply with Section 7.10. Vice Chair Stanley said that
it would overturn the denial of the appeal the Board acted upon at a previous meeting. Vice Chair
Stanley said that the effect of the motion would be to uphold Mr. Landry’s request for further
information before issuing a building permit and also would not make judgement on the fees that he has
indicated to be paid. Attorney Whitley suggested an alternative motion as he thinks that the Board is
sitting in its capacity to rehear the application that was already before it and already decided. In that
capacity, the motion should focus on the underlying issue of, does Mr. Landry have the ability to require
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compliance with Section 7.10 and to require additional fees from the applicant. Attorney Whitley
continued that a vote in favor of this motion would overturn Mr. Landry’s decision and a vote against
the motion supports the interpretation that Mr. Landry arrived at. Vice Chair Schneider said that this
rehearing also has a separate case number and is Case #15-02, Parcel ID: 0218-0061-0000.

Vice Chair Schneider said that he makes a motion to approve the administrative appeal on Case #14-13,
thus overturning Mr. Landry’s requirement for compliance with Section 7.10 of the Zoning Ordinance
and overturning Mr. Landry’s requirement that the applicant pay additional permit fees for the
improvements at the property for Case #15-02, Parcel ID: 0218-0061-0000. Mr. Larrow seconded the
motion. The motion failed unanimously.

CASE #15-06: PARCEL ID: 0118-0019-0000: SEEKING A VARIANCE OF ARTICLE IlI, SECTION 3.40-CTO
REDUCE LAKEFRONT SETBACK FROM 50’ TO 14’ TO REPLACE A PRE-EXISTING, NON-CONFORMING
HOME (PRESENTLY 12’ FROM LAKE), NO CHANGE IN SIZE OF FOOTPRINT. 28 MARYS ROAD, GILBERT &
ANNE WATKINS.

Mr. Platt recused himself because he has done some surveying of the property.

Vice Chair Schneider made a motion to appoint George Neuwirt as a voting member. Mr. Larrow
seconded the motion. The motion passed unanimously.

Mr. Landry said that he did receive all of the green cards back.
Pierre Bedard presented the case on behalf of the applicants.

Mr. Simpson asked and Mr. Bedard confirmed that it would be easier to hear the evidence on both cases
at the same time and then the Board will vote on both separately.

Mr. Bedard explained that the existing dwelling is being replaced and moved 2’ back further from the
pond so it will not be in the same footprint. The part that is being extended is outside the 50’
waterfront buffer. All the decks will remain over existing impermeable surfaces. Mr. Larrow asked and
Mr. Bedard confirmed that the part that is being extended is going towards Marys Road. The building is
a little longer but that part is beyond the waterfront buffer and the front of the building closest to the
pond is being move back 2.

Vice Chair Schneider said that the notice of the case says that there is no change in footprint and asked
if this is incorrect. Mr. Landry said that there is no change in footprint that is within the 50" setback.
Vice Chair Schneider said that it does not say that.

Mr. Simpson asked and Mr. Bedard confirmed that there is a preexisting deck. Mr. Simpson asked if the
deck is shown on the proposed drawing.

Mr. Larrow said that when he read the application he thought that it was right on the original footprint
but there were no changes and what is meant is that they will still be using the footprint by the pond so
there will be 2’ in the front that will not be used. Mr. Simpson asked and Mr. Bedard confirmed that
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everything will be moved back 2’. Chairman Frothingham asked and Mr. Bedard explained that it is
being moved back but the part in the back beyond the 50’ is being extended. Vice Chair Schneider said
that the request is incorrect because it says no change in size of footprint and should say no change in
size of footprint within the 50" buffer. Mr. Simpson said that if he is only doing the lakefront setback
that it is all that the Board asks for.

Vice Chair Schneider asked Mr. Bedard why they are moving the house back as there is quite a ledge
there and there is a slope and the house is wedged against it. The ground abuts the house above the
foundation. Mr. Bedard said that with the design they want to move it back, partly to keep the access
stairs that will come off the over existing impermeable surfaces. Otherwise, it would have been closer
to the lake or over permeable surfaces. Vice Chair Schneider asked what will be done about the slope
and Mr. Bedard said that it will be cut back and trees outside the 50’ will be cut. Mr. Simpson asked if it
is the north side against the house. Mr. Neuwirt asked if the house is getting wider and it was explained
that it is not getting wider, but it is getting deeper and going more into the slope. Mr. Neuwirt asked
how much deeper the house is getting and Mr. Bedard said 2’. Mr. Simpson noted that the house is
getting 4’ longer in the back and 2’ shorter in the front. Mr. Landry asked what the length of the new
house is. Mr. Neuwirt said that the length of the house is 36" and the deck is 9’ 8”. Mr. Landry said that
the assessing file shows the house at 34’ and the deck at 9’. Mr. Landry said that the part that is not in
the original footprint is outside the 50’ setback.

Mr. Bedard said that there are letters from two abutters. Chairman Frothingham read the letter of
support from Christopher and Holly Leonard of 26 Marys Rd into the record (see attached). Chairman
Frothingham read the letter of support from Peter and Sean Platt into the record (see attached).

Vice Chair Stanley asked about a DES Shoreland Permit and Mr. Bedard said that it has been granted and
he submitted it as part of the application.

Mr. Simpson said that the application says that moving the structure 2’ from the waterfront is the least
impact for all purposes and moving the structure further back was not practical as there would have
been more disturbance in the Shoreland Zone. Mr. Bedard explained he thinks this creates less impact
as with the amount of impact that there would have been by moving the house back closer to the road
to try and meet the setback requirements or building it in kind over the same footprint. Mr. Simpson
asked why that would have had impact. Mr. Bedard said that he thinks it is better moving it away from
the pond and part is the existing grades that they would have had to deal with. Mr. Neuwirt said that it
is really kind of subjective when you look at the grades because whether they move the house back 2’ or
6’, if they move it back more the house will have to be higher. Mr. Simpson asked if they will be
increasing the grade that the house sits on or putting fill in and Mr. Bedard said that they are not, it is
going to start at the existing low point. Mr. Neuwirt said that the plans show the same grade for existing
and proposed.

Mr. Simpson asked how the storm water runoff is being improved. Mr. Bedard explained that they are
putting infiltration trenches along the eaves of the building. Mr. Simpson asked and Mr. Bedard
confirmed that currently there are no gutters or infiltration trenches. Mr. Simpson asked if this will be
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like a French drain system. Mr. Bedard said that it is one of the ways that the State allows; in order to
mitigate the impermeable surfaces from a building, you either put gutters in and bring that to a dry well
or you put the infiltration trenches in that are more sophisticated than regular crushed stone. Mr.
Bedard explained the process of creating the infiltration trenches to the Board. There was further
discussion regarding this issue.

Vice Chair Schneider asked and Mr. Simpson confirmed that moving the house back does not require a
front setback variance.

Mr. Simpson asked and Mr. Bedard confirmed that they will be maintaining the existing driveway.
The Board asked Mr. Bedard to go through the criteria for a Variance.

Mr. Bedard said that the proposed use would not diminish surrounding property values because a new
structure will only enhance the value of surrounding properties.

Mr. Bedard said that granting the Variance would not be contrary to the public interest because the
existing, nonconforming structure, built in the 1940’s, is approximately 12’ from the reference line at its
closest point. It will be replaced and moved back away from the reference line to be approximately 14’
from the reference line within the existing impermeable footprint. Denial of the Variance would result
in unnecessary hardship per the following: the zoning restriction as applied to the property interferes
with the reasonable use of the property, considering the unique setting of the property in its
environment because the existing structure is within the waterfront buffer and is in need of repair or
replacement. Moving the structure 2’ away from the waterfront buffer is the least impacting alternative
for this site. Moving the structure further back to meet the rule is not practical and would lead to more
disturbance within the Shoreland Zone. No fair and substantial relationship exists between the general
purposes of the zoning ordinance and the specific restrictions on the property because the existing,
nonconforming structure is allowed to be replaced in the same footprint. Moving the proposed
structure back makes it less nonconforming. The Variance would not injure the public or private rights
of others because the condition of the property will be improved, which will have a positive effect on
the neighborhood.

Mr. Bedard said that granting the Variance would do substantial justice because the existing cottage is
over 60 years old, some form of work needs to be done to it and replacing it with modern construction
materials and methods would reduce the need for more frequent maintenance and disturbance within
the waterfront buffer.

Mr. Bedard said that the use is not contrary to the spirit of the ordinance because replacing this
nonconforming structure will make the proposed structure less nonconforming, improve storm water
runoff and contribute to the improvement of the neighborhood.

Mr. Simpson made a motion to approve Case #15-06, Parcel ID: 0118-0019-0000, seeking a Variance of
Article I, Section 3.40-c to reduce lakefront setback from 50’ to 14’ to replace a pre-existing, non-
conforming home (presently 12’ from lake), no change in size of footprint within the 50’ Shoreland
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buffer at 28 Marys Road, Gilbert and Anne Watkins, subject to the DES Permit #2015-00262. Mr.
Neuwirt seconded the motion. The motion passed unanimously.

CASE #15-07: PARCEL ID: 0118-0019-0000: SEEKING A VARIANCE OF ARTICLE VI, SECTION 6.12 TO
REDUCE A PRE-EXISTING, NON-CONFORMING HOME AND INCREASING HEIGHT FROM 24’ TO 30’. 28
MARYS ROAD, GILBERT & ANNE WATKINS.

Vice Chair Schneider asked why this needs a Variance. Mr. Simpson explained it is because the
applicants are seeking to modify a preexisting, nonconforming structure. Vice Chair Schneider said that
he is looking at Section 3.50-1 on page 11. Mr. Landry said that the structure cannot be higher than 24’
and they are going higher than 24’. Vice Chair Schneider said that it says that the existing structure
cannot be higher than 24’. Mr. Simpson said that he brought this up a couple of meetings ago that they
cannot grant a Variance on Special Exception criteria because it is the criteria used to grant the Special
Exception. Vice Chair Schneider said that he knows that and asked why this should not be a Special
Exception rather than a Variance. Mr. Bedard said that he is asking for a Variance of Article VI, Section
6.12 — Restoration and Reconstruction. Mr. Landry said that he and Mr. Bedard talked and Mr. Landry
recommended Mr. Bedard come in for a Variance because it says that restoration or reconstruction of a
nonconforming structure, which this is “existing at the time of the passage of this Ordinance may be
replaced on the same or a smaller footprint and having the same or lower height by a new structure”. In
this case, they are going to a higher unit so, as a result, he has to get a Variance of Article VI, Section
6.12.

Mr. Simpson said that Mr. Landry just raised an issue with the same or smaller footprint. Mr. Landry
said that it is the same within the lakefront setback. Vice Chair Schneider and Mr. Simpson said that it is
a larger footprint. Mr. Landry said that the applicant can go as big as he wants outside the 50’ as long as
he does not exceed the density of the lot. Vice Chair Schneider said that the Article does not say that.
Mr. Landry said that this Article is talking about a nonconforming structure, which this is, but outside the
50’ it is not nonconforming.

Mr. Landry said that on Page 7 it says that if a structure is allowed a reduced side or rear setback due to
inadequate lot size, the portion of the structure in the area of reduced setback shall have a maximum
height of 25’. If the Board does not like to give a Variance on Article VI, Section 6.12, they could change
it to Article Ill, Section 3.10. Mr. Simpson said that they could grant a Variance on both the footprint
and the height. Mr. Landry said that the last time this came up Mr. Platt suggested and the Board
agreed to grant a Variance on 6.12. Mr. Simpson said that if you read the whole definition of 6.12,
essentially you are asking for a Variance on both criteria in 6.12, the footprint and the height. Mr.
Simpson asked and Mr. Landry confirmed that it is a nonconforming lot and a nonconforming structure.
Mr. Landry said that he disagrees with Mr. Simpson on the footprint because he does not believe that he
is increasing the footprint within the setback. The increase is beyond the 50’ and has nothing to do with
this Article which has to do with nonconforming, preexisting structures in the 50’ because that is the
only setback they are dealing with. Vice Chair Schneider said that it does not say that. There was
further discussion regarding this matter.
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Mr. Simpson asked Mr. Bedard where the four places regarding height are in the Zoning Ordinances.
Mr. Bedard said that there is a place mentioning eaves will be no higher than 30’, which he believes is
for a conforming structure. There is the 10’ in the Special Exceptions. There is another reference to 25’
and then a 24’ reference.

Vice Chair Schneider said that he still thinks that this falls under Section 3.50-i. Mr. Landry said that if
the Board would like to hear it as a Special Exception they can because it has a lesser impact than a
Variance.

Vice Chair Schneider said that page 7 does not apply because it says if a structure is allowed a reduced
side or rear setback and this is not being allowed a reduced side or rear setback. Mr. Landry said that
waterfront is considered a rear setback.

Mr. Simpson said that the problem with the Special Exception is that it says that “such enlargement or
replacement will not increase the horizontal dimensions unless such horizontal increase would ordinarily
be permitted” and he thinks that they could have gone towards the road.

Mr. Larrow said that he would not have a problem changing it to the Special Exception if that better
applies.

Mr. Simpson said that it is a bigger footprint and does not think it is something that can be ignored.
Mr. Simpson said that the Board should see if it qualifies for a Special Exception.

Mr. Simpson asked and Mr. Bedard said that the existing height is 20’. Chairman Frothingham said that
the application says that he structure is 24’ high. Mr. Simpson asked how this qualifies the application
for a Special Exception as the criterion is that the existing structure is less than 24’. Mr. Bedard said that
the existing slab elevation is 1085 and the existing ridge is 1105, which is 20’ so the application and
notice is incorrect as it says 24’ to 30’. The finished grade in the back is going up. Mr. Landry said that
he can raise the grade in the back if he wants as they measure from the lowest grade, as of last year.

Mr. Neuwirt said that the lowest grade is 1083.9, which stays the same and then if you look at the plan it
shows the roof peak at 1115.6 which measures out to 31.7°. Mr. Neuwirt said that the house is being
raised exactly 10’. Mr. Bedard asked if he is measuring from the existing grade or the slab elevation and
Mr. Neuwirt said from the existing grade. Mr. Landry said that the Zoning Ordinance says from the
lowest finished grade. Mr. Simpson read the Ordinance that says “lowest ground elevation around the
structure to the highest level of the roof” and asked if the height is more than 30’. Mr. Neuwirt said that
he has the proposed finish at 31.7’ and it is being raised exactly 10’. Mr. Simpson said that they meet
that criteria.

Mr. Simpson continued with the criteria for a Special Exception and asked if any roof changes are within
the height adjustments set forth in the Ordinance. Mr. Landry said that if they are within the 50’
setback they are limited to 25’ according to page 7. Mr. Landry said that this is why he thought that 6.12
is the best one for this case. There was another discussion as to whether this is a bigger footprint or not
and that they are increasing the vertical non-conformity, not the horizontal.
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Mr. Larrow made a motion that Case #15-07, Parcel ID: 0118-0019-0000, seeking a Variance of Article VI,
Section 6.12 to reduce a pre-existing, nonconforming home and increasing height from existing height to
30’, 28 Marys Road, Gilbert and Anne Watkins per the Shoreland Permit #2015-00262, dated February
22,2015. George Neuwirt seconded the motion. The motion passed with four in favor and one
opposed.

MINUTES

Changes to the minutes from the March 24, 2015 Zoning Board Meeting:

Mr. Larrow made a motion to approve the March 24™ minutes as written. Mr. Neuwirt seconded the
motion. The motion passed with three in favor and two abstentions.

Mr. Larrow made a motion to adjourn at 9:39 pm. Mr. Simpson seconded the motion. The motion
passed unanimously.

Respectfully submitted,

Melissa Pollari

Edward Frothingham Aaron Simpson

Clayton Platt Daniel Schneider

William Larrow George Neuwirt, Alternate



