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(Meeting called to order)

THE CHAIRVAN:  Six-fifteen. Get underway. W are here
this evening on the Wodl and Road application. Under prelimnary
matters we have several requests to sort of straighten out where
it is that we think we are in the process and how tonight’s
meeting wll go in terns of tinme managenent and docunent

subm ssion and all that.

So let’s start first things first. This seened to have
wor ked at the last neeting, so l'mgoing to try to do it again
this nmeeting. My sense is that--1 want to use an accurate
i mgery here--we may not be able to see the finish Iine or maybe
we can, but | guess I’'mgoing to try to gauge and see how nuch
nore tinme everybody thinks they need in ternms of neeting tinme to
submt the materials and comments that they believe are stil
rel evant and that they want to get before the board. So before
we--and that will help nme sort of structure the neeting to see

how far we think we can get this evening.
Who still needs to speak and how | ong? Counsel ?

MR, SPRINGER | think they're still presenting, are

t hey not?



MR. FIELD: Respondi ng.

MR. SPRI NGER:  Respondi ng.

THE CHAI RVAN:.  Ckay.

MR. SPRINGER. Presenting a response.

THE CHAI RVMAN: Ckay. From everybody here on ny left,
how | ong do we think--do you have any handl e on how | ong you

think this--

MR LOUGHLIN. | think this could be up to three

hours.

THE CHAIRVAN:  Up to three hours. Okay. And that’s as

a team as a collective body between--

MR. FIELD: 1'mgoing to defer to the Kokernak side
toni ght; they have nmuch to say. My wap-up, dependi ng upon what
i nformati on comes out, hopefully will be quite brief and just

add sone key points, M. chairnman.
THE CHAI RVAN:  Ckay.

MR. FIELD: So naybe a half an hour, hopefully not

nmore than 45 m nutes.



THE CHAIRMAN:  Sir, you had your hand up?
MR, VERN GARDENER:  No.

THE CHAI RMAN: Ckay. Anyone el se? Ckay. And then, of

course, until you hear it, you don’t know, right?
MR. SPRINGER  That’s correct.
THE CHAI RMAN:  Ckay. Ckay. Answer your question there?
MR. SPRI NGER:  Yes.

THE CHAI RMAN: Ckay. The next thing | think we need to
do is get straight our tab assignnments and nmaterials that have
been submtted. |I’m going through a manila folder that was in ny
mai | box here, and there seens to only be two tabs with anything
t hat had docunments with them [|’ve placed those in; | think they
were D-20 and D-21. | just have a bunch of tabs with no
docunments with them and | al so have a couple of docunents with
no tabs. So, Russ, do you think you can explain to us where

we're at on--

MR, H LLIARD: | don’t know who conpiled the tabs

t oday.

THE CHAI RVAN:  Ckay.



MR. HILLIARD: | think--can | just |ook at your tabs.
THE CHAI RVMAN:  You sure can, Yyes.

MR H LLIARD: Well, let ne look at that for a while

and then we’' |l nove forward.
(Looki ng through fol ders and not ebooks)

THE CHAIRMAN: | think | may have answered ny own

gquestion here, Russ.
MR, HILLI ARD: Ckay.

THE CHAI RMAN: The one that said “20” on it has like a

seven and a nine and a three and an 18 or whatever, so--
(Continuing to | ook through folders and di scussing tabs)

THE CHAIRVAN:  Well, how do you we want to do--do we
want to just skip this part of the neeting, and we’ll regroup

| ater on how to get everybody’s binders current? Ckay.

The next question was Attorney Field wanted to know whet her
we were going to submt docunents sort of all en masse right now
or wait until the presentations. | think what we'll do is wait
and present themas you re going to be tal king about themor to

themor referencing them just so we can get the neeting



underway and have forward progress here.

Are there any other prelimnary--oh, for the record, we
shoul d note that Susan Smth is not here this evening. W knew
this ahead of time when we schedul ed the neeting. She has nade
arrangenents, | believe, through the videographer to get a hold
of the videotape when she gets back and to view the neeting on
video. So | just wanted to note that for the record so everyone
knows that. OQther than that, we’'re all here. Qur counsel, Russ
Hlliard, is here; Jennifer Lerner; |I'mthe chairman, John
Ant hony Si mmons; vi ce-chai rwonman, M chel e Peckham Ted Turchan;
and in place of Carla as our recording secretary, this evening
we have Kathy. She’'s here with the | aptop, so docunents that are
sort of extras or for the town’s record can go to her; Building

| nspect or/ Code Enforcenent O ficer behind her, R chard Mbey.

So | think that’s all the introductions we have for
tonight. And Rul es of Procedure, we of course have rul es of
procedure that we have adopted. As |’'ve said in the past, if
anyone has any questions about procedure, just please raise your
hand and we’ ||l explain our rules to you. And | know sonewhere

around here they're available for inspection, as well.



Swearing in of witnesses, it’s our customto swear in
W t nesses, so if you plan on speaking this evening, would you
pl ease stand and rai se your right hand and prepare to be sworn
in as a wtness? Do you swear everything you say this evening
will be the truth, the whole truth and nothing but the truth, so

hel p you God?
SEVERAL: | do.

THE CHAI RVAN:  Thank you. You may be seated. Recording
secretary’s report, Red has been pinch-hitting here for a few

mont hs, so--

MR. RI CHARD MABEY: The agenda was posted Septenber

30'" at the library, post office, town clerk, and web posting.

THE CHAI RMAN:  Ckay. | guess the next thing to decide,
we have quite a few sets of mnutes before us that we’ ve put on
the agenda to adopt this evening. We're in need of doing that.
|’ mgoing to float out an idea, and we’'ll see whether it stands
t he wei ght of my peers here or not, but | would rather do the
m nutes now, while our mnds are fresh and we have sone ability
to pay attention to detail. So if for no other reason other than

attention spans--and | don’'t want to back-end this till the end
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of the neeting and the--we’ve all sort of circulated drafts, |
hope it won't take terribly long. But I don’'t want the neeting
to go on fairly late into the evening and have our attention

spans go or not have left enough tine at the end. So those are

nmy thoughts.

M5. JENNI FER LERVER  Well, | agree, because the
reason | have too many mnutes are because we keep trying to be
courteous to our applicants, and now we really are in a bind,

because- -
THE CHAI RVAN: Ckay. Let’s do it.
THE CHAI RVAN: Ckay. M chele, are you okay with that?
M5. M CHELE PECKHAM Yeah, that’'s fine with ne.

THE CHAI RVAN:  Ckay. All right. So with our
forbearance, folks, we knowthis is a tedious part of neetings,

but we think this is inportant enough to get this done.

| think what we’'ll do is start May 18'". Does everybody have
those? | don’t know, Mchele, you and | really are the only ones
that have ever circulated any edits or conments or changes. Is

this--
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M5. PECKHAM  Yeah. | didn’t have anyt hing.
THE CHAIRVAN: --a set that any changes were--

M5. PECKHAM | believe we already accepted the

m nut es concerning Crown Properties on--
M5. LERVER  (unintelligible)
M5. PECKHAM | believe we already did for that one.
THE CHAI RVAN: Ckay. Sure. Ckay.
M5. LERVER  (unintelligible)
THE CHAI RMAN:  One-fifteen?

MS. LERVER (unintelligible) through the whole
thing, really.

THE CHAI RMAN:  Ckay. What we can do is we'll reference
Line 15 and all places where it appears just to nake sure that
t hey have that properly recorded. Jennifer, that’s a good catch,

certainly.

Does anyone have any ot her changes to this? So it’s just as

submtted, really. Ckay.

| just want to nmake sure, because | know (unintelligible)
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isin here, sol’ll--well, those have al ready been adopt ed,
right?
MS. LERMER: Ri ght.

THE CHAI RVAN:  Ckay. So when we adopted those, | would
have abstained on that, too. | guess | don’'t need to do that
because the notion’s going to be for everything but that

toni ght, right? Okay.

MR H LLIARD: And the rest of the m nutes that

haven’t been processed.

THE CHAI RVAN: Ckay. Ckay. Well, do we have a notion,

t hen?

MR. TURCHAN. | make a notion we adopt the rest of the
May 18'", 2005, minutes that haven't been al ready previously

appr oved.
THE CHAIRMAN: |s there a second?
M5. LERVER 1’'Il second it.
THE CHAI RVAN:  Seconded by Lerner.

Ted, is that with the condition that a spell check wll be

run to spell “Lermer” correctly throughout?
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MR, TURCHAN:. Yes.
THE CHAI RVAN: Ckay. And that’s your second, as well?
MS. LERVER  Yes.

THE CHAI RMAN:  Ckay. Just so nobody finds it as a
surprise, I’'mgoing to abstain. There are a coupl e of other
applications in here that | recused on, so I'’mgoing to | eave
you with a 3-0 vote, but | just wanted to make sure everybody

under st ood t hat .

M5. LERVER | just want to rem nd everyone Line 28,
t hough.

THE CHAI RMAN: Ckay. So the notion’s been nmade and
seconded. Any further discussion? If not, 1'll call the vote.

Those in favor say “aye.”
SEVERAL: Aye.
THE CHAI RVAN:  Those opposed?
(No verbal response)
THE CHAI RMAN:  Those abst ai ni ng?

(No verbal response)
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THE CHAI RVAN:  Three to zero to one, Kathy, with ny

abstention being for the reasons that | stated earlier.
Ckay. June 28N
(Menmbers tal king anong sel ves)

M5. PECKHAM This does not | ook to be the one--the

mnutes that | submtted at the |ast neeting which we adopt ed.
THE CHAI RVAN. Ckay. Good.
M5. PECKHAM So we’ || exclude these.

THE CHAI RVMAN:  Ckay. Did you change any ot her ones on
that 9/7? So even though it’s the wong copy, it’s the right

copy, right? Ckay.

M5. PECKHAM | don’t think we can adopt m nutes that

have spaces.
THE CHAI RVAN:  Well, we can strike them | nean--

M5. LERVER  Yeah, but you know, and the problemis

that we had different sound systens all summer | ong.

THE CHAI RVAN:  Wel |, |ike, usually where they--Iike,

on Page 7, Line 293, M. (unintelligible) and then blank, I’'m
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sure that’s where he gave his address and she just didn't catch

it or sonething, but--
M5. PECKHAM  Well, here, that al so, you know -
THE CHAI RVAN:  Yeah.

M5. PECKHAM | nean, | guess we can take them as they

are and find out what they said.
THE CHAI RVAN:.  Ckay.
M5. PECKHAM Oher than that, it’s fine with me.

THE CHAI RMAN:  So what do you want to do when those

bl anks appear, M chele, |eave themor--

M5. PECKHAM  Just | eave them and, you know, if the

tape is inaudible or--

THE CHAI RVAN: Ckay. | guess the only suggestion
woul d have, an anendnent, rather, would be on Page 8, this nust
be with the changes that | had suggested because at Line 237 in
parentheses it’s a rem nder to nyself, it says, “JSQ is this
right?” So I'd nove to strike that because it was sinply an
editing procedure by ne to renenber to check on that. And |

quite frankly, don’'t know whether | ever did follow up on that
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or not, but--

And then down on Line 353 it says, “Note from Maureen,” she
was our--Maureen? Ckay. | nmean, | don’t believe notes from our
recording secretary should be in there, so | wuld nove to
strike Lines 353 and 354. O her than that, | guess at this point
|’mtaking on face that all the versions with edits that we
circulated are nowin this because this isn't redlined, so |

just--1 don’t know, but--
Wth that line of hope I'm | guess, ready to go forward.

MR. TURCHAN. Since you nade the changes, why don’t

you rmake a notion?
THE CHAI RVAN. What’' s that?

MR. TURCHAN. Wiy don’t you make a notion? You ve got

t he changes there, if you--

THE CHAI RVAN:  Go ahead. 1’1l entertain a notion. Oh,
you--oh, | see what you're saying, Ted. | nake a notion to
accept this version not to include Lines 83 to 194, because
t hose have already been adopted. | nove to accept with the

foll ow ng anendnents: Page 8, Line 337, strike everything after
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“2005”; and Lines 353 and 354, strike in their entirety. That’s

my notion. Do | hear a second?
M5. PECKHAM And I’'I| second it.

THE CHAI RVAN:  Seconded by Peckham Further

di scussi on?

Made and seconded. Any further discussion? Those in favor,

say “aye.”

SEVERAL: Aye.
THE CHAI RVAN:  Those opposed?

(No verbal response)
THE CHAI RMAN:  Those abst ai ni ng.

(No verbal response)
THE CHAI RMAN: Ckay. Four to zero.
MR. H LLIARD: M. chairman.
THE CHAI RVAN.  Yes.
MR. HI LLI ARD: Have you al ready done the June 20'" yet?

Looki ng over your shoulder | saw a reference in the June 28'"

that you’' d approved June 20'M
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THE CHAIRMAN: It’s probably true.
MR. HILLIARD: Okay. Al right.

THE CHAI RVAN:  Ckay. I'mgoing to step down fromthe
board at this point, Mchele, so you can do the mnutes from

July 6'h--
M5. PECKHAM | was not available. | was not here.

THE CHAI RMAN:  Ch, okay. Then Ted. That |eaves it up

to two people, doesn’t it?

M5. PECKHAM  Yeah, so don’t adopt themtoday. W'l
deal when--it’s only with regards to Crown, anyway, Sso when

Susan cones back
THE CHAI RVAN: Ckay.

MR. TURCHAN: Wth regards to the July 6'", 2005,
nmeeting, we're going to have to postpone approval of the m nutes
till Susan gets back because we don’t have enough people to vote

it. Do you agree?
M5. PECKHAM  Yes, | agree.

MR, TURCHAN:  Done.
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THE CHAI RVAN:  Ckay. July 18. Ckay. That’'s this
matter. So that was actually a special, wasn't it? So this is
all on the current--on the Wodland, right? And it | ooks to be
redlined, so | feel fairly confident wth the changes that

either Mchele or I noted would be in here.

M5. PECKHAM | was a little confused as to what this
particular reference is on just about every page, it says,
“Mssing Page 4 from binder,” after each issue, |Issue A, |ssue

B, G-on page--1’msorry--Page 3--

THE CHAIRVAN:  Oh, | can’'t see it in the m nutes, but
| can tell you right now what that issue was. Renenber we were--
it was Attorney Field s letter and there were sonme things that
we were tal king about, whether the applicant was going to
provide certain information or not, and we all went racing to
Attorney Field s letter in the record. And | o and behold, the

one exact page that we needed was gone, and that was Page 4.
M5. PECKHAM  Ckay. Thank you.
THE CHAI RVAN.  Ckay.

M5. PECKHAM |’ve read it and | don’t have any

changes.
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THE CHAIRVAN:  Ckay. I'll entertain a notion, then.

MR H LLIARD: M. chairman, 1'd ask if we can try to
keep--on Page 7 of 8, under O her Business, |I'mstill confused
about the status of the June 20 m nutes. This one says that

accept ance was post poned.

M5. PECKHAM |If | can--1 remenber this. W thought
that they were accepted. They were not accepted because we went
back and we found that it still said “draft.” W had Red go
upstairs, we researched a little bit; we decided they had not
been accepted. And then I’mnot sure if we went forward to
accept themor not, because | can’'t renenber. But when we said
that they were accepted the first time, they actually had not

been.

MR. HILLIARD: Ckay. So we need to continue to | ook at

this and see whet her you--
M5. PECKHAM And see where they ended up, yeah

THE CHAI RVAN: Ckay. So what we need further action on
for mnutes, then, is June 20, we just need a status; and if
they aren’t, then adopt them right? And what was it, July 6'" we

j ust postponed, as well?
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MS. PECKHAM  Mmt hnmm
THE CHAI RVAN:  Ckay.
(Several voices at once)
THE CHAI RMAN: Ckay. Do we have a notion on July 18'"?

MS. PECKHAM | nove that we accept the July 18'f

m nutes as provided.
THE CHAI RVAN:  Mved by Peckham Do | hear a second?
M5. LERVER 1’'Il second it.
THE CHAI RVAN:  Seconded by Lernmer. Any discussion?
Those in favor, say “aye.”
SEVERAL: Aye.
THE CHAI RVAN: Those opposed?
(No verbal response)
THE CHAI RMAN:  Those abst ai ni ng?
(No verbal response)
THE CHAI RVAN:  Ted abst ai ni ng.

MR. TURCHAN: | wasn’t here.
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THE CHAI RVMAN:  Right. Okay. July 26'". This is--Ted,

were you here? You were here?
MR, TURCHAN:. No.

THE CHAI RVAN:  You weren’t. Al right. Well, if |I'm

going to be recusing in part, then you ought to at |east--

M5. PECKHAM Well, can’t we accept it in part, or is

that too difficult?
MS. LERVER  Well, we’'re going to have to.

M5. PECKHAM I n other words, just accept this as to

the rel evant cases.

MR. TURCHAN. W' re going to have to, anyway. There

was only three.

THE CHAIRVAN:  Right. He wasn’'t here, so anytine--

well, either you or | don't--

M5. PECKHAM Well, this isn't pertaining to any of

the cell-tower cases, is it, or--
THE CHAI RVAN: It’s Crown, which | was not on.

M5. PECKHAM  (unintelligible) Line 40.
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MR. TURCHAN. This is postponed until --
M5. PECKHAM  Ch, okay.
So we can postpone all of this, | guess.
MR. TURCHAN:  You have to.
M5. PECKHAM Till Susan gets back

MR, TURCHAN:. (unintelligible)

THE CHAI RMAN: Ckay. All right. August 16'", Pages 1 of

24. Absent, Ted Turchan; and | naturally recused on the Fuller,

So- -
M5. PECKHAM No, you didn’t (unintelligible)
THE CHAIRVAN:  Well, | nust be carrying that
(unintelligible) I didn't, right. I'’msorry.

M5. PECKHAM  (unintelligible)

THE CHAIRVAN: It cane in the sane night as Crown,

All right. So we’ve got--anyway, we’'ve got this matter,

whi ch goes all the way to the end--

M5. PECKHAM This al so has sone bl ank spots, but

SO-

it
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just neans she didn't have--(Stopped talking)

THE CHAI RVAN: Ckay. The problemis is that on Page 21
it starts giving conputer gobbl edy-gook through the rest and
t hen picks up on Page 24, “--tower or any tower.” So | don’t

know what we’'re mssing in the interimthere, if anything.

M5. PECKHAM You nean the dBm | evel s? Oh, that

conput er gobbl edy- gook at Page 22.

THE CHAIRVAN:  Right. | would never characterize

anybody’ s testinony as gobbl edy- gook.

M5. PECKHAM | nean, | thought you mstook it for an

error.

THE CHAIRVAN:  No, |I’'mtal king about on Page 21, Line
976, is a bunch of boxes, and then on the next page, a bunch of
letters and boxes, and it’s the sane on the next page. And then

on Page 24, it picks up again.
M5. LERVER  unintelligible) the Boies property?

THE CHAIRVAN:  Well, in a perfect world, we would, |

suppose. \Wat page?

M5. LERVER  Three-oh-two. Ch, what page. Seven.
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THE CHAIRVAN:  It’s B-OI-E-S, right?

M5. PECKHAM Right. W have no way of know ng whet her
or not Line 977 actually said anything and 978 all the way to

990. W don’t know if text is m ssing.

M5. LERVER  Well, yes, we do. W have a tape, we have

a video.
(Several voices at once)
M5. LERMER  Toni ght we don’t know that.
MR. TURCHAN:. No, tonight (unintelligible)

THE CHAI RVAN.  Way do we have--1’mjust | ooking, and

on a lot of these pages it’'s just basically a transcript.
M5. LERVER  Right. She was being nore thorough.
THE CHAI RMAN:  Ckay. But | don’t know.
M5. PECKHAM  (unintelligible)

THE CHAIRVAN:  Well, it |looks |ike we mght be m ssing

sone- -

M5. LERVER | suppose there’'s so nmuch information she

probably didn’t dare devi ate.
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THE CHAI RVAN:  Well, why don’t we just--why don’t we

pass on this until we can figure out whether we’ ve got--1 hate
to doit. I was hoping we could kind of get this | ogjam broken
but - -

M5. LERVER | nean, the content doesn’'t | ook wrong;

it’s just it makes you wonder what’'s mssing, so it wll take us

two seconds once we figure that out.

THE CHAI RMAN:  Well, we got sone of them out of the

way, anyway, right?
M5. PECKHAM  One nore.

THE CHAI RVAN:  Ch, sorry. August 30. Okay. This was

Fuller or a letter about Fuller. Then there's Cell co.

M5. LERVER  \Were do you see that it states--

reference to Fuller?

THE CHAIRVMAN:  On the very front page. | think it was

when | was just doi ng correspondence, and soO--
MS. LERVER: (Onh.
THE CHAI RVAN:. Li ne 29.

M5. PECKHAM  This | ooks good to ne.
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THE CHAI RVAN:  Ckay.

MR. TURCHAN. | make a notion we approve the August

30, 2005, mnutes as drafted.

THE CHAI RVAN:  There’s been a notion to accept as

drafted. |Is there a second?
M5. LERVER: [’Il second it.

THE CHAI RVAN:  Seconded by Lerner. Any further

di scussi on? Those in favor say “aye.”
SEVERAL: Aye.
THE CHAI RVAN:  Those opposed?
(No verbal response)
THE CHAI RMAN:  Those abst ai ni ng.
(No verbal response)

THE CHAI RVMAN:  Four to zero. Okay. So we’ve still got
four sets of mnutes to do at a future neeting. Kathy, if you
coul d make sure that those are put on for our next mneeting,
which is going to be the 25'"? So, Kathy, on the Cctober 25'"

nmeeti ng should be approval of mnutes. And it doesn’t need to be
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on the agenda, but, Red, could you make sure that the June 20'"
thing gets | ooked into? And then just July 6, 26'" and August
16'", | think we just--we’ ve got thembut we just have to take

t hem up when we get Susan back
MR. MABEY: 1’'Il check on that.
THE CHAI RMAN: O ear as nud?
MR, MABEY: (unintelligible)

THE CHAI RMAN: Yeah. And which set of m nutes was

t hat ?
MR, MABEY: It was the (unintelligible)
THE CHAI RVAN:  August 16. Ckay. Al right.
Ckay. So that gets rid of m nutes.

MR. H LLIARD: And (unintelligible) we don’t yet have

Septenber 13 m nutes? That was the last tinme we were together--
THE CHAI RMAN:  Not - -
MR. TURCHAN. --on this case.
THE CHAI RMAN:  Not in these boxes.

Al right. So we ought to put that down.
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Ckay. Where were we? W were going to begin a neeting,
right? Ckay. 2005:14, GidCom G ngular Wreless, 225 Research
Drive, Westborough, Mass. 01582, requests a variance, 1, from
Article 1V, Section 415.3, to |locate a 120-f oot
t el econmuni cati ons tower on 22 Wodl and Road; 2, fromArticle
'V, Section 415.6.A. 1, for relief fromthe fall-zone setback
requi renents; and, 3, fromArticle IV, Section 409.9.B, for
relief fromthe 100-foot wetlands setback. Property |location, 22
Whodl and Road, R-2 Zone District, Tax Map 2-50. This session is

a continuation fromthe Septenber 13'" sessi on.

Okay. We appear to be--who's going first this evening,

gent | enmen?

MR. FIELD: Well, I'’mgoing to defer, but may I--this
is aterrific effort, and there is one inportant docunment which
| submitted to you back on, | think it was, on August 16'" that
does not appear to have been--excuse ne--July 18'"--does not
appear to have nmade its way into the book. And | would |ike
| eave of the chairman to just call it to your attention and ask

it to be.

THE CHAI RMAN:  Certainly.
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MR. FIELD: That was--you originally designated it as
ZBA 120. | don’t think it’s been converted to one of the
docunents in the materials prepared by M. Hilliard, and it is a
| etter of John Sokul dated 6/28/05, in which he articulates a
ot of the aw and argunents in the Chapel Road case, which if
you' Il recall, M. chairman, | suggest it mght help you in this
case Wi thout getting additional docunentation. | just think what
happened i s whoever prepared this did not get it fromthe Chapel
Road case into this book. So I'd ask that you introduce that.

And | don’t have a designation nunber on it.
THE CHAI RMAN:  Ckay. We appreciate that.
MR. FIELD: Thank you.
THE CHAI RMAN:  Russ, can you follow up on that for us?

MR. H LLIARD: Yes. W pulled that out back in early
August because we thought it was msfiled on the Chapel Road

case. But it was your 120 here. W can take care of it.
THE CHAI RVAN. Ckay. Great.
MR. FIELD: Thank you.

THE CHAI RVAN:  Thank you. Any other--sonething that’s
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not -on-the-record type of comment or docunentation issues?

I f not, counsel, you're up tonight, and you Il be through

your introductory remarks by Decenber?

MR. LOUGHLIN: M. chairman, nmenbers of the board, |'m
Peter Loughlin, and I'’m here tonight with JimBassett and
Jeffrey Spear of Or & Reno, and we’re here on behal f of Dennis
and Donna Kokernak of Ship Rock Road. And we actually started
out here in this room as you recall, five nonths ago. And |
woul d guarantee that none of us thought we were going to spend

this much tinme together over the next few nonths.

| have a couple of procedural things. And you don’t need to
do anything about this, but | just wanted--1 promsed |I'd
correct the record on this. On Exhibit No. 110, which is P-13,
one of the P-13 exhibits, it was a map of the abutters who
opposed or supported it, and there was a--one of the properties
t hat was on Rockri mmon Road--the nane of the abutter escapes ne-
-Paul , maybe-anyway, it’s listed as supporting the application.
And 1’'d ask that her name be shown as neutral. | think it’s Page

2.

UNI DENTI FI ED:  Cooper .
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MR. LOUGHLIN: Yeah. But | just wanted--I promsed |I'd
clarify the record on that. W can later resubmt that so that

will be properly I|isted.

So | guess that would be P-13, and it was Exhibit 110. And
on P-13 it has a nunber of--all of the exhibits we subnitted one

night are all |unped under P-13. So that’s No. 110 under that.

THE CHAI RVAN:  She was |isted as pro, but she's

neutral. So there's only--which |ot nunber is that?
MR. HILLI ARD: 2-57-18.

THE CHAI RVAN:  Two poi nt seven-one acre? GCh, all

right. Ckay. Thank you.

MR. LOUGHLIN: The other thing, you were just talking
about the minutes. On, | think it was, Septenber 21%' | sent a
letter to the chair with a full set of the transcripts of the
June, July and August neetings, and | sent those electronically
to your counsel, to Jon Springer, so that we all have those. And
| just would ask that they be nmade part of the record and hope
that they may be of sone assistance. Those have been transcri bed
fromyour tapes, audiotapes, and fromthe video tapes done each

night. And we have--so | think you have those three neetings
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el ectronically and on paper. And | have--it just was given to ne
tonight at five o' clock the minutes of the Septenber 13'"

meeting, which | submt if that m ght be of any assistance.
THE CHAI RVMAN:  The mi nutes or transcript?
MR. LOUGHLIN: Transcript of the neeting.
THE CHAI RMAN:  Sur e.

MR LOUGHLIN: And in fact, | sent that out about five

o' clock electronically to Jon and to your counsel, al so.

THE CHAIRVAN: So that should be up to date?

Transcripts for all neetings are in at this point?
MR LOUGHLI N:  Yes.
THE CHAI RVAN:  Ckay. Thank you.

MR, LOUGHLIN: Now, at the August neeting, | stated
that the 120-foot tower proposed by GidCom on Wodl and Road was
the wong thing in the wong place, and | indicated the
Tel ecommuni cati ons Act does not require nor does your zoning
ordi nance permt this tower at this |ocation. JimBassett is
going to speak to you about the Tel econmuni cations Act

ram fications tonight, but I'd Iike to talk about why we feel



the site doesn’'t qualify for a variance. And 1'd like to just go
over sone of the testinony you received and indicate sone of the

testinmony we'd |ike to present.

And | woul d begin by pointing out, as the board is always
wel | aware, the burden on qualifying for a variance lies with
the applicant in all instances. And we’'ve had a nunber of
suprene court cases on variances in the last year or so. And
the--1"mgoing to quote fromseveral of them This one is one
that was decided in just April of this year, Harrington v. Town
of Warner. And in that the court said, “Use variances pose a
greater threat to the integrity of a zoning schene because the
fundanmental prem se of zoning laws is the segregation of |and
according to uses. Generally, a use variance requires a greater
showi ng of hardship than an area variance because of the

potential inpact on the overall zoning schene.”

Now, sone of the things we want to tal k about tonight is
t he inmpact on the nei ghborhood, on the zoning schene of the
vari ances being requested. The sane five conditions apply in
this as in every other variance which you deal with, the first

one being that the applicant nust denonstrate that granting the
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variance woul d not di m nish surroundi ng property val ues. And we
feel that it will. Here’'s what GidComsaid at Page 124 of the
June 20'" transcript: “Like it or not, you will have to allow
these towers into your communities. You have to allow a
reasonabl e opportunity for these to be sited. The fact that
sonebody can see the top of a tower a mle away doesn’t nean
that there’s a dimnished property value. And that’s basically
the situation we’'re faced with here. It’s a very, very |ow
visual inmpact.” Well, | don’t think that’s an accurate statenent
of what the federal law is concerning tel ecomruni cations
facilities, it’s to allow for services, not necessarily for

towers. And Jimwill tal k about that.

In terns of what inpact to the values are, you heard Vern
Gardner testify, and he submtted a report. W’ ve questioned
sone of his conparables or all of his conparables, as to whether
they were really conparable to the properties that are being
affected here in North Hanpton. But | think Vern's candid
testinony actually supports the position that we’'re bringing to
the board, and that is at the June neeting Board Menber Peckham

guestioned Vern about the effect of a tower on high-end
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properties. She specifically asked about that, and his answer
was, “Good question. One of the things you'll find is that it

depends upon expectation. For exanple, if I owned an entry-1|evel

house, | have certain expectations. | may | ook out at an
unfavorabl e environnent; however, if I ama mllion-plus, | have
ot her expectations. | expect a pristine, |uxury nei ghborhood, a
selective environnment, if you will.” He went on, “So, yes, it
does factor in and | did consider it. In fact, | think I noted

it in my opening page in this report, ‘Price Range of Subject
Nei ghborhood.” So to answer your question, yes, it does. It
wasn’t part of ny consideration; it does not play into this
sinply because | believe that the canopy is substantially high
enough to screen all of the properties and to reduce the really

obvi ous, in-your-face inpact that a cell tower m ght have.”

“There’s one other point I would bring up”--this is Vern
tal king--“and that is there was one aspect that concerned ne,
and that was the days on the market. And you'll find that sone
properties with adverse influence had been on the market for
sone time. | don't think that that is the case here, again

sinply because the properties are screened. There is none of
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that right upfront, highly visible adverse influence in this
particular case that is in other cases. So I'I|l |eave you with

that.”

Well, the reality is--and we’'re going to hopefully show
this tonight--this tower on Wodl and Road as proposed is in your
face if you' re on one of the lots that’'s owned by the Kokernaks.
And we’ll show you, through JimVerra, the registered | and
surveyor, where the lots are. They were approved by the North
Hanpt on Pl anni ng Board--and where the honmes on those |ots would
have to be as a result of the topography. And I think it wll be
rather clear that they will be very much inpacted by the
proposed tower. The lots actually are going to be sonewhat
cl oser, substantially closer, than alnost any of the lots on

Chapel Road.

On the issue of value we also will have Frank Shirley, an
awar d-w nni ng architect from Canbridge, Mass., who will present
to you a nodel that was prepared showi ng the tower and the
surroundi ng properties. And, again, | think it will show you
that, using Vern’s words about the in-your-face effect, that

there is definitely an inpact as a result of that. And, finally-
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-not finally, but we’ll have Louis Manias, who is an appraiser
in the state of New Hanpshire, will present a report and di scuss
his opinion on the inpact that this will have on val ue. And,
finally, Dennis Kokernak, the owner of the property that’s nobst
affected, will present his view of this froman owner’s point of

Vi ew.

The case Nestor v. the Town of Meredith, it’s a 1994 New
Hanpshire Suprene Court case, and the court in that case said,
“In arriving at a decision the nmenbers of the ZBA can consi der
their owm know edge resulting in their famliarity wwth the area
i nvol ved.” And the court went on to say that, “The resol ution of
conflicts in the evidence is a function of the ZBA.” So it al
conmes down to you, like it does in every case, but we think we
have and will present evidence, substantial evidence, that there
will be a dimnution in the value of surrounding properties.

And, as you know, the applicant has to neet all five conditions;
and if they mss any one of them they are not entitled to the

vari ance.

The second requirenent for a variance is the applicant nust

prove that the variance will not be contrary to the public
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interest. And here’s what G idComsaid on that. In Jon's
presentation he said, referring to a vote that the sel ectnen
took to explore alternatives to the Wodl and Road or Chapel Road
site, Jon indicated, “That’s,” quote, “a tacit adm ssion that
this type of service is in the public interest and it, you know,
provi des the necessary service to everybody. So we think we neet

the criteria for all three vari ances.”

There are a couple of problenms with that statenent, and one
of which was the | aw, even since Jon nmade the statenent, has
been clarified by the supreme court. On Septenber 2" in the case
of Chester Rod & Gun Club v. the Town of Chester, which
coincidentally involved a cellular telecommunications tower, the
board had two applications pending, and the town had filed an
application for a variance, and the town neeting had voted to
grant--to | ease town-owned | and for a tel ecommuni cations tower.
So when the private application cane before it, the board of
adj ustnent voted it down saying, well, that’s not in the public
i nterest because the public has voted to |lease |land for a cel
tower, so this isn't in the public interest. The suprenme court

rejected the notion that a town neeting vote reflected the
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public interest, and it stated--and |’ m quoting--“The rel evant
public interest is set forth in the applicable zoning

ordi nance.”

So the test here is not what the well-neani ng board of
selectnmen is exploring or not exploring but what does your
ordi nance tal k about the public interest being. And it states it
pretty clearly. In section 4.15.2 in your tel ecomunications
ordi nance, two of the purposes are, under Section B, “to reduce
adverse inpacts such facilities may create, including but not
limted to, inpacts on aesthetics, environnentally sensitive
areas, historically significant |ocations, flight corridors,
health and safety by injurious accidents to person and property,
and prosperity through protection of property values.” That's
one of the purposes. The second one is “to permt the
construction of new towers only where all”--“where all other
reasonabl e opportunities have been exhausted, and to encourage
the use of towers and antennas and to configure themin a way
that mnimzes the adverse visual inpact of towers and
antennas.” Clear recognition that towers are, in the hierarchy

of things, way down and only as a |ast resort.
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So the protecting of aesthetics, safety and property val ues
is the public interest. And inproving wireless service in North
Hanpt on may be in the public good, may be hel pful, but the
guestion is here is whether the granting of the variance
requested for this particular tower on this particular piece of
| and satisfies the public interest. And | woul d suggest, given
the inpact of this tower, which you' |l hear nore about tonight,
that it’s not in the public interest and it isn't consistent

with those two conditions or purposes that | just pointed out.

And one strong public interest is in seeing that the
ordi nance is enforced and that the integrity of zoning districts
is maintained. And as in one of the cases | nentioned at the
begi nning, the separation of uses is one of the critical aspects

of zoni ng.

And GidComhas failed to provide you wwth information in
any detail on the use of alternative structures, as discussed in
Section 4.15.3 of the ordinance, which specifically nmakes
alternative structures part of the wreless district and even
al l ows existing structures to increase by 40 feet to accommodate

the installation of wireless service. And Dennis is going to
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tal k, Dennis Maxson from-David Maxson from Broadcast Signal Lab
is going to talk about that briefly tonight and sone of the

devel opnents in that area.

Sol'd ask is it really in the public interest to have one
or nore additional towers when the desire for stronger service
can be satisfied by a | ess obtrusive neans? And | submtted, and
| put themon the--a set of the--yes, the--and | don’t think
they were marked yet as exhibits, but one is the Rye
Congregational Church in the center of Rye, and the other is the
New Castl e church, which I"msure you' re all famliar with both
of those churches. The church in Rye has tel econmunications
antenna in the steeple or on the steeple, and there was no
detraction fromthe aesthetics. And in the town of New Castle
there is a--that proposal is presently before the zoning board
of adjustment. And it’s two--1 submit them as exanpl es of
alternatives that your ordinance contenpl ates and whi ch haven’t
been explored in this case. In fact, other than David Maxson
presenting testinony, |I’mnot sure you have any significant
testi nony before you on what there are for alternatives to

W rel ess towers.
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THE CHAI RVAN:  Counsel, | don‘t nean to interrupt you
but in case you nentioned it, | mssed it. Did you say who the

applicants were in each of these cases?
MR LOUGHLIN: No, | didn't.

THE CHAI RMAN:  Ckay. | just wanted to nmake sure

didnt mss it. I’mnot sure--
MR, LOUGHLIN: It may say it onit; | can't tell you.
(Several voices at once)

THE CHAIRVAN:  That’'s okay. | didn't nean to interrupt

you. Thank you.

MR, LOUGHLIN: And the New Castle application is still

pendi ng.

Okay. The third requirenent is concerning the spirit and
intent. And the applicant, | would suggest, has failed to
establish that the granting of a variance is consistent with the
spirit and intent. But what did GidComsay, “W believe that
they are wwthin the spirit and intent of the ordinance. It is a
very passive use. It neets the co-location requirenent.” And

going on--this is fromJon--“One thing | always | ook at when



you' re tal king about spirit and intent of the ordinance is what
else is allowed in the zone, what else could M. Mrton do with
his property, and, you know, what use is permtted there. A
school, a church. You can get, by special exception, public
utility buildings, hospitals, riding stables. This zone all ows
pretty high use, intensive use. This is not sone sort of
pristine zone where nothing can ever be built except for high-

end housing.”

|’mnot sure all of those uses are going to fit on M.
Morton’s four acres, which is probably 70 percent wetl ands, but
| call that argunment a “count your blessings” argunent, that
maybe you don’t like this proposal, but count your blessings, it
could be a lot worse. Well, | don't think that realistically it
can be a lot worse for abutters. And | didn't sense that the

board was persuaded by that.

| " ve just spoken to you about the purpose of the ordi nance,
and it establishes the hierarchy of locations. First is |-95,
second is town-owned |land, third is existing structures, and
fourth, if other alternatives don't work, would be other

| ocations in the town. Jon pointed out that it neets co-
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| ocation, and that’s right, it neets one of the purposes. But,
for the nost part, it just doesn't satisfy the spirit and intent
of the ordinance, and there’'s just no evidence, there's little
evi dence that GidCom has | ooked at other (unintelligible), and
certainly no evidence that they’ ve exhausted all other

reasonabl e opportunities as your ordi nance requires.

We--1 woul d suggest that North Hanpton doesn’t need this
tower, it doesn’t need the kind of blight on the | andscape that
the, for exanple, the tower on Walnut Street is. It’s the--and
that in nore of a conmmercial zone, but here we’'re tal king about
it is a pristine area. And that’s what peopl e expect when they
|l ook at lots in the Ship Rock area. Wen they ook at lots in

that area, they don’'t expect to see a |arge tower.

It wasn’t the obligation of the abutters to denonstrate
that there are alternatives to this tower. That’s the obligation
under the ordinance of the applicant. It wasn’'t being done, and
t he Koker naks have brought forward the evidence on that point,
not as their obligation but as sonething that they think is

inportant for this process.

The fourth requirenment for a variance is that they have to
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denonstrate that the granting of a variance would result in
substantial justice. And what GidComsaid was, “This is going
to bring coverage to an area where there is a significant gap in
coverage. The Tel ecommuni cations Act says you have to allow a
reasonabl e opportunity for carriers to come and provide
coverage. And the ordinance, like it or not, in our opinion, is
fl awed because you have a narrow strip up by 95 and then you
have a few sel ect town-owned properties. And we can’t get

coverage in this area using those permtted sites.”

In fact, we feel the granting of the variance would be a
substantial injustice. It wll very detrinentally affect the
character of the neighborhood and result in a deviation fromthe
permtted uses in the district. Substantial justice does not
require that the applicant be allowed to install any facilities
it desires or the | east expense nethod for providing services.
And sonething that we probably need to keep in mnd is you have
two applications before you now for wireless services for what
is seen as the need to fill a wreless area or strengthen

W rel ess service now There’s no gap--

THE CHAI RVAN: Excuse ne, counsel
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Gentl enmen, can | hel p you?
MR. LOUGHLIN: They’'re wtnesses with us.

THE CHAI RVAN:  Ckay. Cone right across. Okay. W'l

take a three-m nute break.
(O f record -- on record)

THE CHAIRVAN: |1'd like to get a couple of prelimnary
t hings tal ked about here, if we could. First is, Attorney
Springer, you have sone sort of a wonderful excuse for nme why we

don’t have a survey plan in front of us, right?

MR. JONATHAN SPRINGER:  No. | have the plans right

here.
THE CHAI RVAN:  Ch, you do?

MR SPRINGER. | didn’t want to rain on M. Loughlin's

par ade.

THE CHAI RVAN:  Ckay. And | don’t want to interrupt the
flow, Peter, but | guess before the--just so we don’'t forget
that, can we--1 nean, is that just a sinple subm ssion and--

okay.

MR, SPRINGER. That’s all 1"mgoing to do.
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THE CHAI RMAN: Can we do that now, then, so | don't

forget to do that?

MR. SPRINGER W can do that right now W have--how

many copi es do you want ?
THE CHAIRVAN:  Ten, if you’ ve got them
MR. SPRINGER Well, we only have four right now.
THE CHAI RVAN:  Ckay.

MR. SPRINGER: They cane in today. So if you want

addi ti onal - -

THE CHAIRVAN: W' I | take them Keep one for yourself,

| think is probably a good idea.
MR. SPRINGER Right. W’Il get the others.

THE CHAI RVAN:  Provi de one to opposi ng counsel and two
to the town, | guess is--you're just going to have to share and
share alike. |Is that okay, gentlenen? Can you get that

circul at ed anongst yoursel ves?
MR LOUGHLIN:  Yes.

THE CHAI RVAN:  Ckay. One for the record. And 1’1
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just-1"mnot going to look at it now It’'s essentially the sanme

we have but just the stanp on it, right?
MR. SPRI NGER: Basically, yes.
THE CHAI RMAN:  Ckay. Basically or it is?
MR. SPRINGER It’s the same plan.

THE CHAI RVAN:  Ckay. | didn’'t know if you neant that

there were mnor changes nmade to it or--
M5. PECKHAM |s the surveyor here?
MR. SPRINGER: The surveyor’s not here.

THE CHAI RMAN:  Ckay. Well, I'"msure that will get into
the gristml|l of ideas and representation here, and if there’'s
sonet hi ng substantial in soneone’s opinion, it will be brought

to our attention.
MR, SPRI NGER: |"msure it wll.

THE CHAI RVAN. But as far as you know, it’s the sane

thing, just with a stanp on it?
MR. SPRI NGER:  Absol utely.

THE CHAI RMAN: Ckay. Great. The next thing was, M.
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Maxson, are you about to nmake a presentation here or is sonmeone

el se?
MR. DAVI D MAXSON: Attorney Loughlin’s just going to--

THE CHAI RVAN: Ckay. Could you--and | think you know,
counsel, that |’ve been--try to be very liberal in the allowance
of time and creating a record. | think that’s inportant, but I
could be getting ny neetings m xed up here, too, but it seens to
me we’ve heard from M. Maxson, at one application or the other,

two or three tines at this point. Is there sonething new?
MR LOUGHLI N:  Yes.

THE CHAI RVAN:  Ckay. Because | don’'t want to be

cunmul ati ve on what we’'re |listening to, so--

MR, LOUGHLIN: It definitely is something new W

under st and- -

THE CHAI RMAN: Ckay. Sure. Well, then, you have the

floor. And pl ease proceed.

MR. LOUGHLIN: And just to clarify, the statenents
that 1’ve been quoting fromJon Springer are all in the

transcript of the June 20'" neeting, roughly between Pages 120
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and 132. And | should probably point out that by quoting M.
Springer at sone |length doesn’'t nean that he’'s a bad person; he
may be a bit msdirected, but he's certainly not a bad person.

He’s a nice person.
The first requirenent is that the applicant--

THE CHAI RMAN: The record will be so noted, and it
will also note that he has a wonderful sense of hunor,

apparently. So-
MR, LOUGHLIN: Let’s hope so.

The fifth requirenent, the applicant has failed to
establish that special conditions exist that the literal
enforcenent of the ordinance will result in unnecessary
hardshi p. So what does GidComsay? And this is in the
transcript of the August 16'" meeting at Page 63. It says, “In
terms of the use variance, we have to show the Sinplex criteria,
the first of which is, ‘The zoning restriction as applied to the
applicant’s property interferes with the applicant’s reasonabl e
use of the property considering the unique setting of the
property and its environment.’ And if you | ook at the facts of

Sinplex, clearly, the fact that the | andowner has one use of his



52

property, it doesn’t bar himor her fromseeking a variance for
anot her type of use. That’'s exactly what Sinplex is doing. W
feel the property here does have sone uni que characteristics.
don’t know the anount of area--well, every property in that area
is going to require a variance. |If you ook at this property,
again, the size of it, the location of it, the tree cover and
the RF footprint, we feel all showthis is a good property to

use. The nonopole at 125 feet would sol ve the coverage issue.”

In the last year or two the suprene court has been deci di ng
vari ance cases at a record pace. And--but one thing that’s been
consistent--and sonetines it may be hard to identify that,
what’s been consistent in sone of the cases--but in Sinplex,
Rancourt, Shopl and, Boccia, and Harrington, where they upheld
vari ances, the one thing that was consistent was it was
sonet hing, there were special conditions about this particular
property that distinguishes it fromother properties. And |
woul d suggest there’s really nothing about the Morton property
that causes the restriction on industrial cell towers to affect

it differently than nost other properties.

The court, on April 4'" in the Harrington case, gave us
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sone | anguage that | think helps to understand how to apply--
hel ped ne to understand, at |east, howto apply the test of
Sinpl ex. And the court said, “This factor,” referring to the
uni que-setting requirenent--"requires that the property be
burdened by the zoning restriction in a manner that is distinct
fromother simlarly-situated properties. It does not, however,
require the property to be the only property so burdened;
rather, the burden cannot arise as a result of the zoning

ordi nance’s equal burden on all property in the district. In
addition, the burden nust arise fromthe property and not the

i ndi vi dual plight of the owner. Thus, the | andowner nust show
that the hardship is a result of the specific conditions of the

property and not the area in general.”

| know there was a discussion with the chair on the
subj ect, but everything that Attorney Springer pointed out about
coverage and the RF footprint are requirenents that are part of
the plight of the owner, not of the property. And |I'’m sure there
are parcels that, probably, parcels that are larger than this
one, but | didn’'t hear articulated anything that really

di stingui shed this parcel from others.



Then the court said, “Sinplex requires consideration of the
surroundi ng environnent.” That’s the second part of the first
test. “This includes eval uati ng whet her the | andowner’s proposed
use would alter the essential character of the nei ghborhood.
| ndeed, because the fundanmental prem se of zoning laws is the
segregation of |and uses, the inpact on the character of the

nei ghborhood is central to the analysis of the use variance.”

And | woul d suggest that placing a | arge tel ecommuni cati ons
tower in this neighborhood--and you'll get a better chance to
see what the effects with the nodel and the plan--but that wll
have a very significant inpact on the neighborhood. So it wll

af fect the character of the nei ghborhood.

And, finally, the court said--this is in the case of, the
case decided in Septenber, the Chester Rod & Gun C ub--* Anot her
approach to determ ne whether the granting of a variance would
vi ol ate basic zoning objectives is to exam ne whether granting
the variance would therefore affect the public health, safety or
welfare.” And | think it would affect the public welfare. It
woul d al so have health and safety effects, as will be discussed,

on the inpact of these towers and things falling off the towers.
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And in ternms of the safety issue of it, we’'re tal king about a
124-foot steel tower that’s, | don’t know, six or eight feet at
its base and about 90 feet froma residence that is going to be,
presumabl y, occupied on a 24-hour basis. And | woul d suggest

that that is not in the interest of health, welfare or safety.

| ve gone through those conditions rather quickly, being
m ndful of the tinme. And what 1'd like to do is to go on with
our presentation. And 1'd like to ask David Maxson of Broadcast
Signal Lab to present sonme new evidence to the board that we’ve

not had before.

MR. DAVID MAXSON: Thank you. 1’1l try to be as brief
as | know how. | do have new information, sonme of which I think
is exciting and will be of interest to the community as well as
the board. And what I'd like to touch on today is the state of
the Distributed Antenna Systemindustry. W’ ve got sone new
information relating to the recent Brookline (unintelligible)
proposals, and we would like to fill in some bl anks that have
been left by sone of the comments that the applicant has nmade
attenpting to dismss Distributed Antenna Systens as an option.

W’ ve been working on devel oping a design for a Distributed
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Ant enna System here in North Hanpton, and | have sone news and
sone information about that. W conducted a drive test in order
to support our design work, and I'd like to tal k about that and
al so conpare and contrast that to Cingular’s drive test that

t hey conducted on the existing coverage.

This is fromthe record from August, and this was one of
the remarks that the applicant has made attenpting to dismss
DAS. In this case it was explaining the reason that actually it
was M. Kokernak who went down to Nantucket was because “it’s
about the only place in New England that DAS is being used
except for maybe a couple of isolated conmmunities and it’s not
in w despread use anywhere.” And what I'd |like to do first is to
submt, if | may, to the record a |ist of sonme things we’ve
collected--and |"msure there’s nore DAS systens out there--but
this is alist of DAS systens related to sone of the conpanies
that we’ ve been | ooking into and talking to. As you can see,
there’s quite a bit going on nationwide wth D stributed Antenna

Syst ens.

Specifically, with GidConis outdoor Distributed Antenna

System in their Brookline, Mssachusetts, application, they
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indicated that there were three systens that were either
constructed, as in the case of Nantucket, or under construction,
t hese other two | ocations. These are the nunber of mles that
these fibers that they said in their Brookline application that
they were putting in for these systens. So that’s right in

near by Massachusetts, right here in New Engl and.

We al so have one of GidConis conpetitors, a conpany call ed
ClearLinx Systens. And in their application to the town of
Brookline they listed many states in the Northeast and in the
Central North and literally dozens--that they have dozens of
facilities that they’'re in the process of designing or
devel oping. Hilton Head, South Carolina, has a facility. The
conpany tells ne that--the conpany that supplies sone of the
equi pnent for the systens says that Cngular is going on this
systemif they're not on it already. Brookline, Mssachusetts,
mentioned. Hull, Massachusetts, there’'s a systemthat has been
under construction lately. I'’mnot sure of its status.

Arlington, Mssachusetts, has been in discussion wwth a wirel ess
carrier about putting a systemthere. So | think the weight of

Di stributed Antenna Systens’ deploynent in the United States is
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tipping the scale in favor of these systens nore and nore and
agai nst towers nore and nore, especially where towers really

aren’t necessary.

I n Brookline, Massachusetts, there were three bidders:
GidCom dearlLinx, and D anet, and the wi nner was j ust
announced | ast week, and that conpany is O earlLinx, one of
GidComs conpetitors. And we have here, for the record, this
i s--we do have copies of the application docunents, which we'll-
-or the materials fromthe Brookline proposal s--thank you--for
the record. O earLinx has proposed a 17-to0-20 node systemto
start in order to satisfy what Brookline s been asking for. But
they | ooked at it, and they' re seeing that there’ s nore
potential fromthis network for their custoners from day one. So
they’' re anticipating perhaps as nany as 36 nodes to expand the
footprint of that new DAS systemas their new custonmers cone on
and want to expand perhaps into other nearby spots in Brookline

or even across the border into Boston.

Now, in North Hanpton we’ve been working on devel opi ng a
plan for a Distributed Antenna System And we’ve been doing the

initial network design work. W conducted our own drive test on
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Septenber 26'". W tested seven locations in the general area
where Cingular says it has a gap. And we’ve identified a
prelimnary |ayout of four to five nodes that we think would do
a good job as an initial D stributed Antenna Systemin North

Hanpt on.

And the--do this now-this is the field test report, the
drive test report. | have seven copies that are three-holed and
three nore that are bound. | hope that’s hel pful. And that--1"1I

tal k about that shortly.

The other thing, this is what | think is really very
exciting, that the Kokernaks have been very progressive in
dealing with this whole problemof a wireless service in this
part of town. And under their direction we've put together an
application for site plan review, and that was submtted to the
pl anni ng board, to the town, today. And it’'s site plan review
and conditional use permt application together. And that was
submtted to the planning board because there’s no variance
required for this system So we're ready to start the process of

getting the permts we need to build this network.

M5. LERVER Who's “we’re” ready?
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MR MAXSON: If M. Kokernak can address that, | think

it would be best.
MR. KOKERNAK: | didn’'t quite hear the question.

M5. LERVER | was just curious who's sponsoring this

MR MAXSON: Who is “we”?

M5. LERVER --who's going to fund it or who's the DAS

systenf? You. Ckay. Al right.

MR. MAXSON: Ckay. And | know there was a question
that was raised at the Chapel Road hearing regarding ny interest
in a Distributed Antenna System

M5. LERVER  (unintelligible) thinking it again.

MR. MAXSON: That's certainly a fair question. So I'd
t hought 1'd answer it here, because it wll certainly be

answered in the other case, as well.

M5. LERVER  (unintelligible) asked the question, but-

MR MAXSON: And | have no financial interest in

owni ng such a system 1’ve just been hired by the Kokernaks as
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an engineer who's famliar with the technol ogi es and the
different trades that are responsible for (unintelligible) this
kind of systemto get the design devel oped and to get the thing
forward in the application process. And, you know, we'll see
where it leads in terns of being a successful alternative to

t hese proposed towers for this area.
THE CHAI RMAN:  What’'s the estimated cost on that?

MR, MAXSON:. Well, |’ve given you sone costing figures
on the first set of slides that | presented. | did two
estimates, one was sone figures that | had put together, and the
ot her were sone broad-stroke estinmates that the engineer for the

town of Brookline put together.
THE CHAI RVAN:  What was it, like in a per-node--
(Several voices at once)

MR. MAXSON: There are different ways of doing rules
of thumb on it. Wat | prefer to do is to get--we’'re getting to
the next steps, which involve actually identifying the nunber of
feet of fiber we need so that we can get honest to goodness
guotations on the price. But we have sone ball park figures that

suggest that Distributed Antenna Systens are cost conpetitive;
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they’' re not necessarily the cheapest sol ution--

THE CHAI RVAN: No, | renenber that fromthe

di scussion. | just don’t renenber what the nunbers were.
MR. MAXSON:  Yeah.
THE CHAIRVAN:  What’'s it going to cost, M. Kokernak?

MR, KOKERNAK: Well, if you design a nutual - post
systemfor all conmers to cone on. So a lot of it depends on the
actual location of the--it’s not just the gap that C ngul ar has
but it’s the gap that Verizon has and Sprint has, and it’s al so
T-Mobile, typically the four that are around here. So you | ook
at all those, because you want to design a systemthat’s going

to co-locate through a DAS network all those.
THE CHAI RVAN: Ri ght.

MR. KOKERNAK: So, for instance, in Brookline the area
that was actually, that’s being litigated on was a little over
one square mle, a very simlar type of gap that C ngular
presented earlier, where it clearly canme out they’ ve got an area
that’s probably three or four tines that because the business

actual ly pushes and the service provider pushes as to what gap’s
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there. They' re not identifying which service provider they
(unintelligible) because of confidentiality, but it’s a business
deci sion that pushes them So what |’msaying is you have to

| ook at all those, you have to get accurate depictions of what
the gap is for each one of the service providers and then you
design it all around there. W’ ve designed this one around the

C ngul ar gap that was presented.

THE CHAI RVAN:  Yes. And you’ ve nmade an application to

the North Hanpton Pl anni ng Board?
MR. KOKERNAK: W have, yes.

THE CHAI RVAN:  Right. And what do you think that’s

going to cost you to build that up?

MR. KOKERNAK: It all depends on which gap you' re
talking about. If it’s the Cngular gap, if it’s four to five
nodes. You know, and typically you have--and here in conpetitive
prices you have two tower applications before the board right
now, so we are--this DAS network is probably nore expensive than

one, less than two, just to put it in the ball park.

MR MAXSON: | would also like to point out, if | may,

that the technol ogy--



THE CHAI RVAN: Hol d on a second.

MR. MAXSON: It’'s part of answering the question, if |

may ?
THE CHAI RVAN: | just want--

MR, MAXSON. Ckay. Go ahead. He's not giving you the

nunbers because he doesn’t have exact figures, but--

THE CHAI RVAN: M. Maxson, if you can be patient for a

second?
MR. MAXSON: | apol ogi ze.

THE CHAIRVAN: | didn’t understand the |ast thing,

what you said. Could you explain that to nme again, please?

MR, KOKERNAK: What | said, that typically a cel
tower, at least on the record, is typically 150 to 250 thousand
dollars, just for the steel structure and the actual
construction of it, not the antennas and the |ike. And DAS
net wor ks have been quoted at sonething like one and a half to
three tines the pricing. So if you were to take an average
$200, 000 on each one of the towers and $400,000 for the two

towers and we’ ve got sonething, you know, sonething in the order
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of $400,000 for a simlar price for, you know, two towers,
again, it all depends on how big the area that you' re going to
cover. Alot of these--the fortunate part is that there’'s two
huge tower structures, one on Tide MI| Road, which all four
carriers are on, and then typically, the one in Rye on Gove
Street. But both of those, you have fixed |ocations so that the
actual gap on all carriers is going to be typically small and

relatively the same. They're going to have little variations.

So it’s not that difficult. It’s not--when | was at the
meeting--1 was invited to the neeting by the commttee that
Brookline had set up to evaluate their |ocation. And the gap
that was presented there on Verizon and T-Mbile was quite
smal | . What you have in that situation, you have many different
towers comng fromall different |ocations. So each--what they
do in the design of a DAS network, they take each gap of each
service provider and they lay themout and overlap it and then
they run the cable routes and they design it accordingly so

everyone can be nmaintained on this DAS network.

THE CHAI RMAN:  And what you’'re proposing before the

North Hanmpton Planning Board is going to cover what both cel
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towers on Wodl and and Chapel woul d cover, or--

MR, KOKERNAK: W’ ve designed it specifically for the

G ngul ar gap.
THE CHAI RVAN.  Ckay.

MR. KOKERNAK: Verizon, on the record, has not
presented what actually the gap is in North Hanpton. Wen they
presented, they presented the Rye--1"msorry--the Hanpton tower,
but when they presented the tower that is--they presented the
Rye tower together with the Chapel Road application, and they
didn’t distinguish. So since Rye is an existing tower, if
Verizon were on that tower--and they are on Hanpton’ s--then
you' d find exactly what the gap is. But | was talking to the
bui l di ng i nspector, and as we were reviewing the record, there's
sone of the data points mssing so that you really cannot
totally design the network. | was speaking to C earlLinx also,
their CEQ and he said typically is that what they do is they
have an i ndependent verifiable type of drive test, that they
don’t just trust the drive tests that are done by the service
providers. So what they do is they do their own drive tests,

they conpare them and they want to get the actual gap that’s
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there. So that's froma DAS provider, C earlLinx.
THE CHAI RVAN:.  Ckay.

M5. PECKHAM  So woul d your intention be to eventually
figure out what the gap is, if there is a gap, concerning

Veri zon and hook them up onto the systenf

MR. KOKERNAK: Absolutely. Yes. You d want to nake it
avail abl e for everyone. A DAS network can typically take eight
service providers. So each one of these towers can typically, |
think what's being outlined, is four each. So this one little
DAS network that you' |l see is clearly capable of going there
and beyond into different towns, both in Rye and Hanpton. W’ ve

| ooked at ordi nances in both towns.

THE CHAI RVAN: But you have an application in, and
you’' re not sure what the gap coverage is, and you' re not sure

what it’s going to cost?

MR, KOKERNAK: W have estinates on the cost. W’ ve
designed it around the gap that’s been presented to this board

in this application.

MR LOUGHLIN: And | found out, M. chairman, that we
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wer e unsuccessful in obtaining at this neeting information
concerning the cost (unintelligible) with the GidCom

application (unintelligible).
MR, MAXSON: Ckay. Thank you.

The thing | was going to add was just that one of the
reasons why there’s sonme variability--Dennis has given one of
them which is the exact scope for the network i s sonething that
you really want to nail down with the carriers before you get

actual figures on it.

The other is the technol ogi es you use. The anal og
technol ogy for noving information over the fiberoptic cable to
the utility poles is | ess expensive, and so if you can neet the
engineering criteria for the systemwth the anal og technol ogy,
it’s a |l ess expensive systemthan if you use a digital system
instead. So we have to do these kind of design trade-offs before
we have a good solid figure, but we’'re working on the general
estimate that we’'ve been talking about in terns of the ratio

Wi th respect to one or two towers.

M5. PECKHAM Can | ask one nore question about that

appl i cation?
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MR, MAXSON:  Yes.

M5. LERVER  What is the expected tine frane? Say you
were able to get the application approved, what woul d be the
expected tine frane to actually “go live,” as they would say, to

get peopl e goi ng?

MR. MAXSON: If all things go snoothly, it could be in
pl ace and operating by the end of 2006. One of the chall enges we
have here is that we know sone carriers are interested in
providing service to this area, but they’ re not about to sign up
wWith us until they get denials on their applications for the
towers. So we have to kind of have some faith that the
applications will be denied and that we' Il then be able to work

with the carriers to develop a system

Ckay. Thank you. Another thing is that GidCom has been
enphasi zing the fact that tel ephone poles are structures you can
see the antennas, and therefore, they' re not conceal ed. And
there does seemto be a little bit of an overlap in
interpretation of “conceal” and “canouflage,” as if they nean
the sane thing. And 1'd like to point out that that’'s a little

bit different. It’s in fact the way the definition of
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“alternative tower structure” is witten in the ordinance. It
first of all, it enphasizes innovative siting techniques and it
specifically nentions |ight poles. Second of all, it tal ks about
t hese innovative siting techni ques canoufl aging or concealing

t he presence of antennas and so forth. And a synonymto
“canouf | age” would be “disguised.” It doesn’t have to be hidden
fromview but it has to be disguised; it has to not be easily

recogni zed for what it is.

And we're all famliar wwth what a cell tower |ooks Iike.
But utilities that are al ready using much of the sane equi pnent
on their--and this is a pole across fromny office. This is a
radio transmtter, this is an antenna, this is sone kind of a
switching or nonitoring point for the power conpany, that box to
this radio transmtter. And power conpani es have these antennas
and these boxes all over the place. Once you becone aware that
they’re using them now |’ m seeing them everywhere. But so this

kind of technology is famliar on utility poles.

Simlarly, just on Atlantic Avenue al one, there are these--
you know, the classic power transfornmer pole cases they' re

sonetines called, and al so these encl osures for the
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t el ecomruni cati ons, the tel ephone and the cabl e conpany, these
boxes, big things, sonme of them nmuch bigger than what you' d see
with a DAS system are hung on these utility poles. This is on
Atl antic Avenue. There’s another one one or two poles down. And
we're famliar with that. | call that a “visual vocabulary.”
It’'s sonmething we’re used to seeing, so that when you see, as
we’ ve shown in previous presentations, pictures of these
antennas and things and the cabinets, they' Il fit right in as
bei ng sonething that our eyes are used to in terns of visual

vocabul ary.

But the other factor in this is sonmething that didn't
really dawn on nme clearly until | started reading the
conditional use permt section in order to prepare that
conditional use permt application. And one of the requirenents,
if you re proposing to build a new tower, is you need to supply
informati on on whether the carriers are using what was then
known as CM/H C, which is the early version of Distributed
Ant enna System So this section is contenplating that, if you're
going to build a tower and go before the planning board to get

permts fromthemto build that tower, you have to show, in
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effect, show cause why isn’'t it being done another way. And so |
think this clearly points to the fact that the ordinance is
sayi ng we should be | ooking at D stributed Antenna Systens

before we | ook at towers.

Next one. Now, the tests that we did in order to
corroborate our own analysis for a Distributed Antenna System
design, we used a TV news truck with a tel escopi ng mast and an
antenna mast that we attached to that. And then we used an SUV
wWth a receiving antenna nounted on the top and sone specialized
equi pnrent inside to drive around and take neasurenents. And we
did this wwth a radio channel that’s right next to the PCS band.
So its propagation characteristics are identical to what a PCS
si gnal woul d have. And we nmade sure that we had done it early
enough that we still had the | eaves on the trees and they were
still green, so that we had worst-case conditions for radio

pr opagati on.

Now, we put that all together, and we took neasurenents, as
| say, at seven sites. W established five sites that--four or
five sites that would be good, conpatible |ocations for nodes

attached to the utility poles. But one site that--1 say four or
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five is optional--is one here at the church, which--or along the

road near the church--which--quickly, this is Wodl and here,

thisis MII,
one.
Wrong way.

»

2 » » & » & » & 3 ©

and this is Atlantic--this--

LERMVER:

MAXSON:

LERMVER:

MAXSON:

LERMVER:

MAXSON:

LERMVER:

MAXSON:

LERMVER:

MAXSON:

LERMVER:

MAXSON:

LERMVER:

Do that again, please?

Ckay. Atlantic Avenue here.

Ri ght .

And Wbodl and Road here.

Ri ght .

And MI| Road here. Do | have that right?
Yep.

Am | off by one?

No.

Yeah. This is a phantomroad here, this

Oh, I"'msorry. I"'mlooking at it the

Yeah, that’s north.

Ckay.
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MR. MAXSON: Ckay. And so just pointing out that the
coverage fromthe church is, it’'s helpful, it gives us alittle
extra coverage here, a little extra coverage on Ship Rock and
helps fill alittle bit of the gap here; but if it weren't
critical to a wireless carrier’s needs, it mght be excluded, at
| east on the first cut. It mght only be a four-node network.
Those other nodes are at the vicinity of Atlantic and MI I,
Wodl and Road near Ship Rock, and Wodland Road a little farther
down near Rockrimon, and then of course, we have the town’s
boundary down in this area here. And then the |ast node is the
utility pole on Atlantic Avenue on the high ground there.
Because it’s high ground, you don’t need much hei ght; and
because there isn't a |l ot of vegetation, the signal gets out
quite nicely down the beach, up the beach, and back towards the

other facilities.

So what we have here is the dark color, which is blue,
represents Cingular’s desired coverage of -82 dBm And then
put in a second color that |I’'ve tal ked about in the past as
showing, in this case, -94, which is referred to as “outdoor

threshold.” So what we’'re seeing here is that you' ve got very
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good coverage fromthese four to five nodes in the area that
Cingular says is its gap. And then we have, in addition to that,
addi tional coverage where, just because it’s |less than -82
doesn’t nean it’s conpletely excluded fromresidences. It may
mean that it doesn’t penetrate as far into the residence or is
quite as reliable 100 percent or 90 percent of the tine, and
those sorts of variables. So green is--it’s helpful to see that
we get sone additional coverage here beyond what G ngular is

using as the -82 dBmthreshol d.
M5. PECKHAM Can | ask you a question about that?
MR. MAXSON: Yes, go ahead.

M5. PECKHAM | notice that your coverage is really in

a straight line.
MR. MAXSON: Yes.

M5. PECKHAM |Is that really the reality of the DAS
system or does it fill in all the gaps? In other words, do you
want all--everybody covered within that particul ar area and you

just have |ines?

MR. MAXSON: Right. This is an additional point, it’s
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sonething | should have done at the beginning. A drive test,
these are actual neasurenents driving along these roads. So

they’'re going to foll ow the roads.
MS. PECKHAM  Ckay.

MR. MAXSON: And what we can anticipate is that
they’'re going to be--we can kind of fill in the blanks, to sone
degree, knowi ng that. The conputer-estimated nodels don’t pay
attention to roads or woods; they attenpt to conpute coverage
for every location. So we get greater accuracy with the drive
test when it’s done correctly, but we get nore of a sense of

area coverage when we use the conputer-estinmated plots.
MS. PECKHAM  Ckay.

MR. MAXSON: Ckay. Next. So if we laid out a
Distributed Antenna System we identify utility poles in each of
these areas, we work with the carriers and with the power and
t el ephone conpanies to identify which poles would be optima
froma construction standpoint and froma coverage standpoi nt,
and those would be the ones that we’'d use. And we’'d run a fiber

route back towards the base station hotel.

Now, we need a base station hotel--next slide. And we have
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engaged this Rowel|l Building Supply building. It’s 60 feet |ong,
it’s 28 feet wide, it’'s got plenty of space. It’s a nice old
building, it’s along the railroad tracks. It’'s in a comerci al
area; it’'s perfectly suited to being the base station hotel for

this network. The Business Industrial. Thank you.

The utility pole right here remi nds us that we have access
to bring our fiber up to this and out to Atlantic Avenue and
down the road to where it needs to be installed. And so that’s
the site that is in the application for conditional use permt

and site plan review

Next slide. | want to take a quick side-step because | know
we’ ve been perseverating on DAS because we think DAS is the way
to go. But early on you may recall ny saying that even just
usi ng sonething |like the Runnynede barn as a place for an
existing alternative tower structure, in other words, put
antennas in a cupola or in sonmething attached to the barn in a
respectable way could al so provide good w rel ess coverage. So
anong the tests that we did in our drive test we did a drive
test fromthe Runnynede site right next to the barn, wth ful

perm ssion of the owners, and we took our drive test
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measurenents, and this is presented with the assunption that a
full cell site, in other words, running at full power instead of
the | ower power that a regular Distributed Antenna System node
would run, this is running at full power, we can see that we get
Ci ngul ar-desired-quality coverage not only up to about where the
church is and a little bit up and down Wodl and Road from
Atlantic in this area here so that it would cover this

nei ghbor hood well and get into here, and we’re getting coverage
up in this direction, Maple and Chapel, if |I'’mreading these
right here. And we’'re seeing that the gap that G ngul ar says is
a gap with its coverage plot is actually quite well served
considering that we're using a relatively | ow height fromthe

stabl e at Runnynede.

Now, |’m not recommendi ng this because the Distributed
Antenna System gives us nore flexibility, nore extensibility,
it’s future proof, it’s just a better way to go. But this is a
viable alternative for a wireless conpany to put a cell site,

W t hout a variance, at Runnynede stabl es.

THE CHAI RVAN:  How high were the silos that you put in

your materials before, about 40 feet?
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MR. MAXSON: The silos were--I"mtrying to recall--60
or 70, 70 or 80, sonewhere in that range, | think. | nean, sone
of the photographs we’ve shown, silos have been anywhere from 70

to maybe 100, sone of those. But--

THE CHAI RMAN:  No, but the ones that you put in
pi ctures sort of superinposing themnext to Runnynede, how high

were those ones?

MR, KOKERNAK: Those were authentic pictures. Those

were fromthe 1940s, when you saw that silo.

MR. MAXSON: Right. | don’t know what the hei ght of

those were. | don’t think | sinulated silos at Runnynede.

THE CHAI RVAN: | thought you did.

MR, MAXSON: | did show photos of other silos, but I
made a mstake if | (unintelligible). I don't think so.

But we used a height that was up to the 40-foot Iimt above

t he Runnynmede structure.

THE CHAI RMAN:  How high were the silos that were there

once upon a tinme?

MR. KOKERNAK: |’m not sure. Anyway, | would think
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that they were probably about, you know, a third higher than the
buil dings. So if the building was 40, they were sonething |ike

60 or sonmething |like that. The cupola was, what, 45, 50--

MR, MAXSON: |’mnot certain. The thing, though, is
that a cupola is, as | showed with that photograph of the bel
tower/cupola thing at Westwood M ddl e School, a simlar kind of
thing could be done wth a cupola. You d want to nmake sure it’s
architecturally appropriate. That’'s one way. Another way is to
attach a flagpole-like structure to the building in a way that

woul d satisfy design criteria and get sone hei ght.

But we did do neasurenents even froma roof height of the
building or close to it and got not quite as good as this but
still very good coverage because it’s open here; there is not a
| ot of vegetation around the area and the signal gets out

(unintelligible).

Next. So the drive test that we conducted--and this is
where | think | briefly touched on the issue of docunenting your
evidence. And | find nyself very frustrated by the information
that Cngular’s provided for its drive tests. |’ve given you a

full lab report, so to speak, on our drive test. Anybody can
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|l ook at that; it’s a transparent process. |If people have
gquestions, if there’'s sonmething you want to challenge, it’s

there and they can do it.

I n conparison, there is no docunentation supporting
Cngular’s drive tests, and the information in the legend is
l[imted to orange equals -82 dBm They in fact have shown us two
different drive tests that contradict each other. And in
general, when you take field tests like this, there’ s many
pl aces for errors. | have seen themand | have corrected themin

ot her wirel ess application processes.

Next, please. The first drive test that G ngul ar showed us
was in June, was before |ate June when they did a second drive
test. And that one they didn’t submt to the record, as far as |
know. | couldn’t find a copy of it on the record. But we have
taken a photograph of it. The results of that first drive test
were conparable to the conputer-estimated plots that they' re
showing us. And I'Il show you how in just a second. And they
show that the worst coverage in North Hanpton is often quite
close to -82 dBm and al nost suggest that maybe there isn’'t a gap

if you take that drive test literally. There are deeper hol es
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with | esser coverage in Hanpton.

So let’s take a ook at that. This one is the one that we
phot ographed that was shown in June, discussed in June but not
presented to the record. And we can see that, you know, the
solid lines are where it’s solidly above -82 dBm Were it cuts
in and out you get the dark and the |ight back and forth. You
can see that that suggests that these |ocations are close to -82
dBm where they cut in and out. And then occasionally you see a
spot where it’s a bit |onger, nore prolonged, and perhaps it
falls nore bel ow -82 dBmthan just hovering around it. And we
can see down in Hanpton those gaps tend to be |arger and nore
pronounced, even, than they are in North Hanpton. But if we | ook
at this, we can see that there’s coverage comng into town
pretty well from Rye, and the coverage in Hanpton gets up fairly
cl ose, within, you know, one street of the town boundary. And

we'll see that in conparison in a second.

If we |ook at their conputer-estimated plot, this is
Atlantic Avenue here; this is the Hanpton boundary here; and
here’s Wodl and Road, and you can see that there’'s a--renenber

the boot that I was show ng you before--it’s kind of |ike that.
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And if we see that here, the boot is roughly in this area. So
this is conparable to this plot. There’'s a |ot of differences,
and you kind of have to get used to reading plots to be
confortable with it. But that’'s functionally the simlarity
between the drive test that we saw in June and the conputer-

estimated plot.

The second drive test shown in August was al so submtted to
the record. And those results are significantly worse than the
first drive test, much nore favorable to C ngular’s point of
view. And they're not in agreenent with the conputer-estimted
plots that we're looking at. If the second drive test is
accurate, the gap is nuch bigger than their conputer-estimted

plot has told us it is. And it could nmean that they need nore

t owers.
Next slide, please. |’ve taken that plot, which was
originally--you may renenber the orange and dark-gray, | cal

these “wormtrails” of the drive test. They were originally
orange and dark gray, and the problemwas that there was no
contrast between the two colors. So in Paint Shop we changed the

dark gray into a lighter gray tone and we | eft the orange darker



tone. So this is the exact data that C ngular provided fromits
second drive test; we’'ve just changed the colors. And we can see
now that Atlantic Avenue has, as far as C ngular’s concerned,
unsati sfactory coverage all the way out. It has unsatisfactory
coverage in Rye. It has unsatisfactory coverage not only in
Hanpt on here, but down here. So this is a nuch nore pessimstic
drive test. And there nay be reasons for that; they nay be able

to explain that to us.

But what it tells us is that this one tower is not going to
satisfy them And if anything, that’'s an argunent in favor of
DAS, because if you have a DAS hotel right up in this area, you
can run a fiber up Route 1. Looking at Route 1, half of Route 1
is belowtheir target threshold. Run a fiber up and down there,
into the nei ghborhoods and put in sonme nodes, we’ve now put off
putting up another tower. W’ ve got--we’'re naking nore--
| everagi ng the power of that DAS that you had already put in to

serve this area.

So what | find are these inconsistent results fromthe
drive tests, and w thout the docunentary backup, such as |

submtted for ny drive test, | can't explainit, | can't
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rationalize it, and | can’t determ ne whether there’'s any

credibility to either one or the other of the drive tests.

Thank you. Next. So even if Ci ngular can explain the
di fferences between their two drive tests, we still have the
guestion of, well, which one is right and why; how do we know
t hat, because we don’'t have the data submtted. Wat that nmeans
is that the only thing we can really rely on for telling us what
we think is a gap is the coverage plot, the conputer-estinmated
coverage plot, the orange one we were just |ooking at a nonent
ago--can we put that back up for a second? This one here is the
only thing that we can rely on. And we know, from having talked
about this, that that has a limted precision; the conputer-
estimated plots are just estimating. And it’s single
dinmensional. It’s only showng us -82 dBm And |’'ve talked in
detail before about why it’s inportant to | ook at the other
|l evels, as well. So we’ve got a very coarsely defined gap, and

it’s very hard to work with.

Next. So just to wap it up, | think we’ve shown that
Di stributed Antenna Systens are alive and well and it’s a

growi ng industry. ClearLinx is a venture capital-funded conpany
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that has tens of mllions of dollars to put into it because they
believe DAS is the next thing. W' ve put in evidence to the
record that we think is substantially in favor of DAS. W don’t
see nmuch evi dence opposing DAS in the record, other than sone of

t hese remarks.

We feel that granting a variance for any tower in the area
will, in effect, let the genie out of the bottle. It will start
t he stanpede for new towers throughout the rest of the town over
time. So it guarantees nore towers and al so cuts away at the
mar ket that’s available for the DAS. So we’'d really like to see
an opportunity to make the Distributed Antenna System approach
work in town and to set aside variances for towers that really

aren’t necessary.
Thank you.

THE CHAIRVAN: We're going to take a five-mnute

br eak.
(O f record - on record)

MR, LOUGHLIN. Jim Bassett is going to speak now to
t he Tel econmuni cati ons Act and the area variance. But | just

wanted to read into the record sonething that seenmed to conme up
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in sone of the questions when David was speaking. The | ast

par agraph of our subm ssion to the planning board, in my cover
letter to the board indicates, “The genesis of the’--it’s
submtted in the name of Thera Research, Inc., and “The genesis
of Thera Research, Inc.’s proposal is not business profit but a
desire to present an alternative to |arge, unsightly

t el ecomuni cati ons towers which are of obvious concern to | arge
sections of the population of North Hanpton. W | ook forward to
working with the town on the approval process for a system which
we feel will be of significant benefit to the residents of North

Hanmpton.” And Dennis is the president of Thera Research, Inc.

M5. PECKHAM Do you have copies of that to submt to

us?

MR, LOUGHLIN: Yes. W just got them

M5. PECKHAM  Thank you.

MR. BASSETT: Actually, | have three exhibits
associated wwth M. Maxon’s report. This is the application
submtted to the planning board for site plan review and for a

conditional use permt. |I’mnot sure how many- -

(Distributed copies to board)
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MR. BASSETT: Also for submssion into the record is a
letter fromM. Maxson to ne al so addressing the sane issue
regarding his ownership interest or lack of sane in any entity

wth an interest in the DAS system

THE CHAI RVAN:  Russ, we’'re going to--we’ve had several

exhi bits here that--

MR. BASSETT: And, then, lastly, in connection with
M. Maxson's presentation, hard copies of the PowerPoi nt

presentation that he made this eveni ng.
(Distributed copies to the board)

MR. HILLI ARD: The stanped survey plan, which you
don’t all have, is A-22. The single sheet that is the Sprint
application involving the church is P-20. The rest of themare

all “P" as in Peter.
MR. SPRI NGER: What was the survey plan?

MR, HILLIARD: A-22. Your letters are A, so that’s A-
22. The rest of themare P. P-20 is the Sprint church plan; P-21
is the Omi Point Holdings plan; P-22 is the single sheet,

“Wdespread Use of Distributed Antenna Systens”; P-23 is a
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Hold on a second. Slow it up alittle

Ckay. This table was what?

P-22.
Ckay.
Next

is the Field Test Report, a multi-

And that’'s what ?

P- 23.
Al right.
Next is Loughlin October 11 letter to

That’ s the planni ng board applications?
Ri ght .
Ckay.

Next is the single-page Broadcast

Maxson to Bassett, and that’'s P-
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THE CHAI RVAN:  Ckay.

MR, HILLI ARD: And then the PowerPoint hard copy,

Suppl enent 2, that is P-26.

Now, | saw you | ooking back at this plan which you received
earlier. This is part of P-13, replaces a plan that is part of

P-13, old Exhibit 110.

THE CHAI RMAN:  Ckay. Now, counsel, if |I’mdoing ny
estimate right, we're at about--we’re not quite at halftinme on

this three-hour--

MR. BASSETT: |’'ve got about an hour and 20 m nutes

into our presentation. So--
THE CHAI RMAN:  You’ ve got anot her hour-twenty left?

MR BASSETT: OCh, no, no, no. W're about an hour-

twenty into the--

THE CHAI RVAN:  Right. Ckay. So we’'re not quite hal fway

t here?

MR. BASSETT: Right. 1’'Il try to be as brief as

possi bl e.

MR. SPRINGER M. chairman, can | ask a question? |
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just got a copy of the application for site plan review, and

|’ ve been trying to take down the lists of exhibits and scan
through this, and I don’'t want to, as | said, rain on Jins
parade, but can | just ask a question to clarify what they' re
asking for in the site plan? Because | think this is sort of an
inportant point. You're not--can | ask it direct to Peter or
Jin? You're only--you're not seeking site plan approval for any
of the nodes; you re just seeking site plan approval for the

hotel, is that correct? As | read this.

MR, LOUGHLIN: We're seeking site plan approval for,
as we understand it, the D stributed Antenna System requires
site plan approval, and we’'re seeking site plan approval for the

entire thing, which also requires a conditional use permt.
MR. SPRINGER  Including the site. | mean, | just--

MR, LOUGHLIN:. W understand that it’s a--this system
even though it’s not a tower and the ordi nance was ki nd of
designed for towers, is that this systemwouldn't be considered
to be a wireless communi cations facility and would require a
conditional use permt under the ordinance; and, as | read the

ordi nance, that also requires site plan approval for an
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appl i cation.

MR, SPRI NGER: Ckay. But your application only seeks

approval for the hotel itself, not for the outlying nodes?

MR, LOUGHLIN: We think that's all part of the

i nf ormati on.

MR. SPRINGER  Ckay. All right. Maybe it is. 1'1l

foll ow up at the next neeting.

THE CHAIRVAN:  Sure. O |’msure, you know, you two
gentl emen seemto work pretty collaboratively in between
meetings trying to get letters circul ated, so nmaybe you can--

(St opped tal ki ng)
W' re all ears, counsel

MR. BASSETT: Thank you. |I'mgoing to address two
issues tonight. I'll be as brief as | can be, because we’ ve got
a lot of other folks who want to speak. The first issue that |I'm
going to tal k about is the Tel ecommuni cations Act of 1996 and
how it interplays with state |aw and the | ocal zoning ordi nance
inregard to this particular application. And then the second

issue I’mgoing to address, Peter’s spoken to the issue of the
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use variance and why granting the use variance woul d be
i nappropriate; and I’"mgoing to speak to the application for the
area variance for the fall zone and address sone issues rel ated

to that.

M5. PECKHAM Can | just ask you one question before

you get to--
MR. BASSETT: Sur e.

M5. PECKHAM Have you submtted sonme of this in

witing before? | think I’'ve seen--
MR, BASSETT: Yes. A long tine ago.

M5. PECKHAM  Ckay. That’s--1 just wanted to nake

sure.

MR. BASSETT: Sonme of what |’mgoing to speak of now
was contained in ny letter to the board of June 20'", and also a
letter that | submitted on July 13'". So it’s buried sonewhere in
t hose vol unes. There are sone other cases that 1’mgoing to
speak of tonight, but the vast bul k of what |I’m going to speak

to is there.

THE CHAIRMAN: |s this a highlight version or--
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MR, BASSETT: And |’ m assum ng everybody’ s read that.
MS. PECKHAM We will.

THE CHAIRVMAN: Is this a highlight version or is this

t he- -
MR. BASSETT: No. It’s going to be word for word.
THE CHAI RVAN: Ckay. G eat.
MR, BASSETT: No. It’s going to be rather quick.

But, at the outset of this case, M. Springer told you that
failure to grant this application would anbunt to an effective
prohi bition, which would run contrary to the Tel econmuni cati ons
Act. And that’s sinply not the case, in our view But the fact
is that nost of these cases do wind up in federal court, and the
law that’s applied to these cases is the Tel ecommuni cati ons Act.
And it acts as an overlay, like the overlay districts in the
zoning in this tow, so, too, the TCA acts as an overlay over

| ocal and state regul ations.

The First Crcuit Court of Appeals has stated, and | quote,
fromthe Southwestern case, that, “The TCA does not federalize

t el ecommuni cations | and use | aw, instead, Congress struck a
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bal ance between | ocalities and personal wreless service
providers. Under the TCA | ocal governnments retain control over
deci sions regarding the placenent, construction and nodification

of personal wreless services.” So while you nust apply your
zoni ng ordi nance, and that is the |ocal prerogative, it’s

i nportant that the board al so understand the TCA. And | can say,
particularly in light of M. Springer’'s comments at the

begi nning of this case, that it’'s true that virtually all cases
in the federal courts involve two clains. One is the claimthat
the decision of the board was not supported by substanti al
evidence in the witten record, and that’s really an
admnistrative issue, but I"’mgoing to speak to that in a
nonment. And the test is what is “substantial evidence”? And
then, secondly, the |legal issue that M. Springer’s already

referred to, the challenge is often nounted that the denial

anounts to an effective prohibition of wreless service.

VWhat is the “substantial evidence” standard? The First
Crcuit Court of Appeals in the Second CGeneration case has said
that, “The substantial -evi dence standard of review is the same

as that traditionally applicable to review of an adm nistrative
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agency’s findings. Judicial review under this standard is
narrow. Substantial evidence is such relevant evidence as a
reasonable m nd m ght accept as adequate to support a
conclusion. The possibility of drawi ng two inconsistent
conclusions fromthe evidence does not prevent an adm nistrative
agency’s finding from being supported by substantial evidence.”
So the standard that will be applied by the federal court to
your decision is very deferential, and the suprene court has
expl ained, and | think both M. Sokul and M. Field have noted
this, that the standard for substantial evidence is nore than a
scintilla and it is “such relevant evidence as a reasonable m nd
m ght accept to adequately support the conclusion. The court is
not free to substitute its judgnent for a local board; it nust
uphol d the decision that has substantial support in the record
even if it mght differ inits conclusion as to how that

evi dence m ght have been interpreted.”

What constitutes substantial evidence that courts have
found sufficient to uphold the decision of a | ocal board?
Aesthetics. And | think that’s an inportant issue in this case.

And you should know that, particularly in the First Crcuit,
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aest hetics has been enough for the decision to be uphel d. Now,
this reference to the Southwestern Bell case, in that case the
First Crcuit rejected a tower proposal solely on the basis of
aesthetic considerations. The court wote that, “A municipality
may decide to reject a wireless project because of aesthetic
concerns without justifying that judgnment by reference to an
econom ¢ or other quantifiable inpact. The town’s aesthetic
judgnent is valid so long as it is grounded in the specifics of
the case and does not reflect generalized negative views that
could apply to any wirel ess technol ogy installation, regardless
of location.” And | think in this case, and frankly, in the case
of the application on Chapel Road, there has been testinony not
about wireless facilities in general but about the specific
facility proposed for that specific location. And tinme and tine
again the First Crcuit has applied that standard. So aesthetics
are a conpletely valid basis for this board to nake a deci sion
and we believe the evidence that has been submtted al ready and

will further be submtted can support that finding.

The board may al so deny an application if the applicant

does not establish that there are no ot her reasonabl e and vi abl e
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alternatives to provide wreless service. The nunber, height,
type, location of other possible approaches to providing

w reless service are all relevant for this board to take into
account. And that’'s really what M. Maxson was tal ki ng about
earlier. The leading case on this in the First Crcuit is the
Amherst case, and the First Crcuit wote this back in 1999:
“Utimtely, we are in a land of trade-offs. On one side are the
opportunities for the carrier to save costs, pay nore to the
town and reduce the nunber of towers. On the other side are nore
costs, nore towers but possibly | ess-offensive sites and
somewhat shorter towers. On the point, the applicant in that
case may think that even froman aesthetic standpoint its
solution is best; but subject to an outer Iimt, such choices
are just what Congress has reserved for the towns.” Now, that
case back in 1999, the issue was tall towers against slightly
shorter towers. And in this case, technol ogy has noved
considerably in the intervening six years, so the choice is not
nmerely between one tall tower and anot her sonmewhat shorter
tower. And you’'ve heard testinony from M. Maxson regarding

m crosites such as the site at Runnynede that coul d be used,

al so the DAS network. So those are both alternatives, and as M.
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Maxson said and Peter Loughlin said earlier, there’ s no
obligation on the part of either the town or the applicant--or
the abutters to bring forward alternatives. It’s the applicant’s
obligation to disprove that there are other alternatives, but we
have done so in this case. And the ordinance, in fact, as Peter
read earlier, itself applies essentially the same standard that

the First Crcuit has articul at ed.

In regard to substantial evidence, the board can also rely
on safety considerations. There is a--on the issue that |’ m
about to address, which is the fall-zone issue, is certainly a
safety consideration for this board to consider. The one safety
and health consideration that this board cannot consider relates
to potential radiation inpacts of cell towers, and that’s been
taken off the table by Congress. But in regard to other safety
i ssues, courts have held as follows. This is a case that we
cited on Page 17 of our June 20'" letter to you upholding a
decision of a |ocal board. “The threat of danger to the public
is not mtigated or elimnated nerely because, as the applicants
contend, there has never been a tower failure in the Northeast

or that other failures were | ess severe than a total failure.”
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And, obviously, here they' re tal king about the fall zone. “And
clearly, plaintiffs do not suggest that the evidence established
that a nonopol e could never fail nore substantially than bending
alittle bit or collapsing or falling over on itself. There was
substantial evidence in the record to support the ZBA's finding
that the 150 percent setback requirenment and the reduced 75
percent setback requirenment were not net. Thus, the ZBA did not
violate the Tel ecomuni cations Act to the extent that it found
that the nonopol e did not neet the setback requirenents.” And
that’s essentially an issue in this case. |’mgoing to address
it inafew mnutes. But the courts have found that setbacks,
particularly when they' re safety related, in and of thensel ves

can form substantial evidence on which a decision can be uphel d.

And then, lastly, adverse inpact on property val ues can be
the basis for upholding a denial by the board. M. Field cited
this board to the decision by the 11'" Circuit in My of this
year, Linnette v. Wellington. And there's also a case, Anmerican
Tower v. Huntsville, also an 11'" Gircuit case, where the
testimony in that case, which was upheld by the 11'" Gircuit, was

substantially simlar to the way the record nowlies in this



101

case. The applicant there had presented the testinony of an
apprai ser saying that there would be no inpact on abutting
properties. The opponents of the application, consisting of
abutters and residents and local realtors, testified about the

i npact that they believed that the tower would have and al so the
i npact that was actually nmanifested on | ost sales in the

nei ghbor hood of the tower. And the court in that case rejected
the argunent put forward by the applicant as follows. It says,
“The applicant spends nuch tinme pointing to evidence that
they’ ve presented to the ZBA supporting their application,

i ncl udi ng an apprai sal study prepared by two certified real
estate apprai sers and concl uded that the proposed conmunicati ons
tower would not affect the value or marketability of property.
We | ook at the whole record.” And the record consisted of what |
just alluded to, testinony of realtors and nei ghbors, “and under
t he substanti al -evi dence standard, we cannot displace the
board’s fair estimate of conflicting evidence and cannot freely
rewei gh the evidence. W only determ ne whether the substanti al
evi dence exists to support the board s decision.” And in that
case the 11'" Circuit found that that constituted substantial

evi dence sufficient to sustain the ruling of the | ocal board.
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In regard to effective prohibition, the |anguage of the
First Crcuit--and | wll read this because |I think they put it
best--“Effective prohibition occurs where there is a significant
gap in coverage and a | ocal zoning authority either sets or
adm nisters criteria which are inpossible for an applicant to
meet or where the applicant’s existing application is the only
feasible plan. In invoking the effective-prohibition | anguage,
the burden for the carrier is a heavy one to show fromthe
| anguage or circunstances, not just that this application has
been rejected, but that further reasonable efforts are so likely
to be fruitless that it is a waste of tinme to even try.” And

that’s the decision of Second Generation Properties.

In this case there’'s anple evidence of alternative sites.
The ordinance, in fact, in this case, even though there’'s been
reference to the fact that towers are only all owed west of 95,
that’s not the case because they are allowed on existing
structures provided the extension is not nore than 40 feet, and
they also are allowed on town property. So here you have
substantial evidence that there are lots of alternatives

available. And in fact, we’ve affirmatively presented evi dence,
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the record is replete with evidence that there are alternatives,
so therefore, an effective prohibition claimcannot stand if it

were to be nade in federal court.

Finally, | would just note in regard to the TCA that in the
Hopki nton case and which | think M. Hlliard s famliar with
because his office was involved in it, the court in--the federal
court in Concord held that nothing in the TCA required | ocal
zoning authorities to permt the construction of a facility
Within its community in order to serve its nei ghboring
jurisdictions. And | think that’s inportant to keep in mnd in
this case because a goodly portion if not a majority of the gap
in this case is in Hanpton. And this board does not have an
obligation to find a solution to the gap in Hanpton. It’s

inportant that the board keep that in m nd.

There al so--and | won’t go through them now-but in ny
letter of June 20'" and again in July | note that there are
procedural requirenents that this board, and I’msure with
Russ’ s involvenent this board will follow the guidelines issued
by the courts in ternms of witten decisions and witten record,

but tinme and tinme again decisions of boards have been overturned
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because the boards issued decisions that are very brief, that
are simlar to ones that would be issued if sonmeone were seeking
a sideline setback from20 to 15 feet, and those often get
rejected in court. So while there don’'t have to be necessarily
findings and rulings by the board, there do need to be detailed
findings so that the court can determ ne what the rational e was,
and i ndeed we would urge this board to be as specific as

possi bl e.

Now I'd like to turn briefly to the issue of the area
vari ance for the fall zone. To this point |’'ve tal ked about
| egal principles that are equally applicable to both Chapel Road
and Wodl and Road for the reasons that |’ve stated that neither
of these applications should be approved and for the reasons
that M. Maxson stated, there are alternatives avail able which
woul d support a denial of both applications. But the mgjor
di stingui shing factor between the two applications is that this
application calls for an additional variance, which is a
variance fromthe 125 percent setback. And it’s set forth in
415.6. It states that, “Towers must be set back a di stance equa

to 125 percent of the height of the tower fromany unaffiliated
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structures, parking areas or lots, driveways, roads, devel oped

areas or property lines.” In this case | think the application

makes clear that the 125 percent zone actually incorporates the
town property, it incorporates M. Kokernak’s property, and it

i ncorporates M. Mrrton’s honme. And we think that presents a

substantial issue of safety.

| would Ii ke to pass out to the board at this tine copies
of aletter, and there are a nunber of attachnents, sone of
which will be displayed on the screen but sone of themw || not
be. And | apol ogize; | did not get 10 copies of this made this
afternoon, but we’'ll file nore copies. But | think there are
enough for the nenbers of the board that are here, and | do have

a copy for Jon.
THE CHAIRMAN:  And this will be what, Russ?
Counsel, you got one?
MR. SPRI NGER:  Yes.
MR H LLI ARD: P-27
(Di scussi on about exhibit nunbering)

THE CHAI RMAN:  P-27. Thank you.
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kay. Go ahead. Sorry.

MR. BASSETT: In regard to ny letter of Cctober 11'" to
this board, it really focused on issues related to the fall-zone
vari ance and why in our view, because of significant and
|l egitimate safety concerns, the board should not grant the
requested variance, a nunber of these materials have previously
been submtted to the board, but because we're addressing it
tonight, | wanted to put themall in one package so that you
could follow the presentation. In reference to--1 would note,
and just following the presentation that | nake on Page 2 of ny
letter, the conservation conm ssion has already witten to this
board expressing its concern about the incursion of 125 percent
fall zone into the Boies Forest. That letter’s attached to Tab A
to this letter. The conmm ssion goes on to caution that, quote,
“The possibility of serious injury tolife and linb due to a
structural failure should raise a concern for the town of North

Hanmpt on.”

Now, it’s also the fact, if you look in the Tab 3 on the
package that | just provided to you, when the planning board

hel d hearings on the adoption of the setback ordi nance, the
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fall-zone ordinance, it was noted that the reason for proposing
this was concern of a falling tower and ice falling off, and
that safety was the stated intent for adopting the fall-back
ordi nance. And in fact, safety is the reason that we think that

t he variance should not be granted.

The package that | have filed before you--and |let ne just
find it--on August 9, which is Tab B, that letter goes through
in significant detail the incidents throughout the Northeast
where towers have fallen, despite the assurances provided by the
applicant that towers indeed do not fall. And | have attached a
nunber of articles to that letter, tabbed Article 4 and 6 and 7-
- 1| won’'t go through those in detail now-Tab 8. Those are al
articles about either towers falling or significant pieces of

towers falling off, wwth the potential to injure persons.

And if we could just--now | want to show you a TV story
that ran in connection with a tower that fell in Oswego, New
York, several years ago. And this will just run for a mnute or

t wo.
(Vi deo played back, noted in italics)

SARAH SEVI ER: Fire Chief Edward Geers wants to nake sure a
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cell phone tower doesn’t cone crashing into his life or anyone
el se’s again. In Novenber violent winds sent this 165-foot,

55, 000- pound tower smack onto his truck. He says it was a
mracle he wasn’t inside or that it didn’t kill people in the

ar ea.

CH EF GEERS. W could have been out in the backyard
that day. There was just--a | ot of people recognize, you know,
what coul d have happened. You know, and they can say, you know,
Cee, that wll never happen again. But to ne, that’s not good
enough for nme because | watched it happen the first tine. And it

never shoul d have happened the first tinme.

SARAH SEVIER. He wants a | aw passed so anyone who
tries to put up a tower has to go through the city. The city
woul d have | ocation, public safety, and appearance requirenents
for cell towers. The first step is a resolution that would give
the city 150 days to deci de whether or not to pass the
resol ution. Supporters say it’s inportant, not just because of
what happened at the firehouse, but because in the future city
officials expect at least 12 nore cell phone towers will have to

be put up.
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MAYOR JOHN GOSEK:  So our fire chief actually started
this initiative to disallow that particular tower to go up. But
it kind of brought to view a broader scale, if you will, of what

our comunity shoul d have and what the other communities have.

SARAH SEVIER:. City officials are |ooking into putting
many different conpani es’ equi pnent on one tower instead of
all owi ng several to be built. Wth the hel p of an advisory
group, they're identifying |ocations where towers can be pl aced

safely.
In Gswego, Sarah Sevier, News 10 Now.
(End vi deo pl ayback)

MR. BASSETT: This was a nonopole, just as the
proposed tower on Wodl and Road is al so a nonopole. And they do
fall over periodically, and there are stories in here about
that. And al so, pieces do fall off them which cause safety
concerns, as well. As | noted earlier, the planning board, when
t hey adopted, put forward to the town this fall-zone requirenment
or this ordinance, they referenced the fact of falling ice and

safety concerns. And in fact, pieces do fall off these towers.

| have a piece of a tower that M. Kokernak actually found.
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And if you can put up the picture, this is a tower in Harvard,
Massachusetts. M. Kokernak went down to see it because
representatives fromGidComtold himthat this was essentially
the type of tower that was proposed for the property behind his
house. And he went down to see it, and the day that he went down
to see it, he found this piece of the faux pine lying on the
ground outside of the enclosure, approxinmately 50 feet fromthe
tower fence. And those pictures have already been submtted in
the record; they' re part of the materials that |I'’mproviding to
you tonight. And we also would |like to nake this part of the

record.

THE CHAI RVAN:  Are you sure those aren’t reindeer

ant| ers?
MR. BASSETT: Yeah, this is a hunting trophy.
So at this time 1'd like to--

THE CHAI RVMAN:  Rudol ph m ght have got caught in a pine

tree, you know. 1'd like to know who that is.

MR, BASSETT: So we’'d like to offer that into the
record, as well as several copies of the video CD for the

record, as well.
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(Board nenbers exam ne exhibit)

MR BASSETT: At this time | wuld also like to offer

this into evidence. |I’ve got a couple of nore exhibits--
THE CHAI RMAN:  Ch, sure, just fire them on.

MR HI LLIARD: Just a minute, Jim Are these exhibits

on P-27, there’s A and B, are 1 through 8 part of B?
MR. BASSETT: Yes.
MR. HILLI ARD: Ckay.

MR, BASSETT: And | was hoping it could all just cone

in as one exhibit, for everybody’' s sake.

MR. H LLIARD: Onh, no, we can’t. But what | want to do
is mrk--we will mark the video tape, the CD, as part of P-27.
And P-27 is the video of Tab 4. So it’s the video of Tab 4, P-
27. And the branch is the real evidence of P-27, Tab 5. Is that

right, Jim that’s this--
MR. BASSETT: Yes, correct.

MR HI LLIARD: So the branch is--so that’'s P-27, Tab

4, B-4. And the branch is P-27, B-5. Ckay.
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MR. BASSETT: Let ne just--in the sanme vein, this is
another tower. This is |located just over the Massachusetts
border in Salisbury, on Route 1. And this is a tower that M.
Kokernak visited last week. It’s alittle different style, but
you' Il see there’s a--we’ve | earned about hangi ng chads before--
this is a hanging branch. And as you' Il see, these hangi ng
branches at sone point becone |ethal projectiles. And here’s a
pi cture of M. Kokernak at the base, outside the base of this

tree, looking like an African hunter with his trophy.

This is a branch. It's a little bit hard to nmake out, but
it’s essentially the sane as the material that we’ ve already
submtted. We did not bring this in as an exhibit, but this is
the top. So M. Kokernak’ s about six feet tall, and that’s the
top of the branch that he found. And his testinony, when he
testifies, wll be that it was about 10 feet high and wei ghed
approxi mately 90 pounds and was found outside of the enclosure
in the public area near this tower in Salisbury, Mssachusetts.
And we have copies of--is there another picture with that or

not ? Ckay.

W have those two pictures to introduce into evidence.
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MR HLLIARD: W'’Ill mark the one with the blue sky P-

28, and the one with M. Kokernak P-29.

MR. KOKERNAK: Jim before you go onto the next
subject, can | just round out this discussion, since | was

t here?
MR. BASSETT: Sur e.

MR. KOKERNAK: There’'s two parts of it--if we were
really to go back--when | first went to this tower, of course,
there was both Bill MQuade and the Thera Research engi neer was
there very early in the process--said that this was one of the
best ones around, we should go there. So | went there, really,
to observe the aesthetics of it. And if you can inmagine, to ny
surprise, | was wal king around the base of it and all of a
sudden, | found the piece that you see lying on the ground in
the next one. And over the nonths that the neetings were going
on, | thought this is how odd that | would just happen upon a
piece of this tower. So | subsequently wanted to go back to
Harvard, and | wanted to, for aesthetic reasons, | wanted to
calibrate sone of ny visual images of that you m ght see |later

and | wanted to talk to the planning office to get the history
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of this particular piece.

So I went back to the site. When | first went there,
actually went there with the perm ssion of the police, because |
asked himabout it and | said that GidComhas offered this as a
site and for ny inspection and they granted ne access to it. |
went back a second tine and | found another six branches around
it. I just want you to know that they were all around; it’'s just
| didn't expect themto be falling dowmn, so | didn't really get
into them | have another three or four up here, if you' d |ike

to see them They're smaller a little bit, but they are--

The next one in Salisbury was relatively recent that |
involved this, and | just wanted to, again, for aesthetic
reasons, show the different nonopines, stealth-pine kind of
towers. But now that | had this awareness that the pieces that
break off and they're all over the place, | went into this one a
little bit nore aware. So the first thing I did was | just kind
of wal ked around, and | saw this big--again, | lifted it up, and
it was--1 have an 80-pound daughter, so | relatively calibrated
to that, but it’s huge; it’s full of cenent or sonme kind of hard

resin. So even though it |ooks, you know, froma franme point of
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view, it's very, very heavy. And this is froma tower, again,

that’s 100--in that case, 130 feet tall.

And so | | ooked around again sonme nore and just casually
| ooki ng around, and | have another bag full of three or four
branches, if you d like to see. It’s a different shape; if youd
like to feel the texturally different--fromthe aesthetic point
of view, we have themhere if you re interested, for display, if

you' d |ike.

M5. PECKHAM And none of these towers were fenced off

to keep the public out or anything like that? You could just--
MR. KOKERNAK: They’re not.

M5. PECKHAM --really walk into the zone, if you

woul d say.

MR. KOKERNAK: You can’t go into the enclosure that'’s
around the tower. But all these branches are outside that

encl osure.

MS. PECKHAM  Ckay.

MR, LOUGHLIN. And that includes (unintelligible)

MR. KOKERNAK: It’'s how big? | nean, the one in



116

Harvard, when | went back, | actually |ooked at the plan and |
could neasure to the fence, and it was 70 feet fromthe tower to
the edge of the fence. And then | think it’s, what |’ m show ng
is 50 feet beyond that, so you can place that. On this one |
don’t exactly know how far it is--it’'s hard to judge--fromthe

fence to the tower. The tower is so |arge.
M5. PECKHAM Ch, the tower is so |arge.

MR. KOKERNAK: 1t’'s huge. The mass of the tower, when

you approach one of these things, it’s huge.

M5. PECKHAM  Just a basic question: How long are

sone of these branches?

MR, KOKERNAK: You have a full branch there. | think

the end is broken off, but on this one, at this particular tower

in Salisbury, you know, it’s a 10-foot branch. | am again, siXx
feet, and you can see there s--10 feet is conservative, |ike |
sai d.

MR. BASSETT: And just in regard to this particular
probl emof falling branches, | would just direct your attention,
not for you to read the article now, but at your leisure, the

article at B-8 is an article where a piece of an antenna bl ew
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off of a tower into a conservation area. And the observation

m ght be nade here, well, nost of this land is uninhabited. I
mean, M. Mrton’s house is very close, but there’s the
conservation area. Now, the conservation conm ssion has witten
to this board and said they' re concerned about it. And they
don’t want to see a tower with a fall zone on the conservation
land. And this is the case of a tower piece falling onto
conservation |land, and the woman who's the head of the
conservati on conm ssi on speaki ng about her concerns on behal f of
the town, for liability reasons, that this tower piece fell onto
that land. So the fact that it’s conservation land and it m ght
not have a building on it should not ease anyone’s concerns

about liability.

M5. PECKHAM Can | ask one question concerning the
Boi es property that has the conservation easenent, do you know

if you have public access to that conservati on easenent?
MR. BASSETT: No, | don’t know that.

MR. KOKERNAK: It’s ny understanding it is. |’ ve
spoken to the Boi eses before, and actually, when we subdi vi ded,

a part of the Boies parcel, the trade for that 57 Wodl and Road
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pi ece, we rewote--Peter Loughlin rewote the conservation
easenents on the Boies property. And we nade them nuch stricter

but it clearly allowed public access.
M5. PECKHAM So you had to actually specify it.

DR. DAVI D DONSKER: There’s public access off Wodl and
Road, and there’s a sign, actually, describing it as “Boies
Wods.” If you go by, it’s clearly marked. And for a while, the

trials were maintained by (unintelligible).

MR, BASSETT: Now I’'Il close quickly, just nmoving to
t he next photograph, this is an aerial photograph of the site,

and- -

MR. FIELD: My I--1"msorry to interrupt you--1 have
the brochure put out by the conservation comm ssion. It’s in the
materials | gave you. And they say, “Qbviously, hunting is not
permtted. Atrail has been cut through, and the property is
suitable for hiking and nature study.” | don’t know how t hat
relates to the docunent, but certainly, they advertise it as

bei ng available to the public.

M5. PECKHAM  Ckay. Thank you.
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MR BASSETT: Thanks, Bob.

And this is an aerial photograph prepared by Jim Verra.
He’s here, so if you ve got questions about it, later you’ll
have your chance to ask questions. But the fact is that’s M.
Morton’s house; it’s within the 125-percent setback. This
property here is owned by M. Kokernak, so it goes into his
property. And then virtually half of the setback area is in this
area, which is the Boies Forest. And this lot, this lot and this
| ot, though outside, barely, of the 125-percent setback, these
| ots are owned by M. Kokernak. M. Kokernak’s hone is over
here, the Donskers’ honme is here, and Dennis and Donna own these
three lots. But given these incidents that we’ve presented
evi dence about, it provides no small confort that we're just
out si de of the setback zone, given what can happen and what can

bl ow of f of these, clearly.

And just as a matter of contrasting this to the Chapel
Road, there are no other properties within the 125-percent
set back, and wthin the 300 feet there's just the barest edge of
property. | believe that’'s the second |lot that the Magnants sold

on that property. But the 125-percent setback is not an issue on
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Chapel Road; that’s why they haven’t requested a variance. But

it’s a big issue on Wodl and Road.
And then finally, | think that's the | ast--

THE CHAI RMAN:  What’'s the 300-foot thing do? I think

m ssed t hat.
MR. BASSETT: It’s just there to give nore scale--
THE CHAI RVAN: It’'s a random nunber ?

MR. BASSETT: --to where the abutting lots are, that’s
all, just to provide additional scale. It’s not a |egal

requirenent; it’'s just to give some scale to the photograph.

And, finally, the last tab in the package that’s submtted
to you, also on the issue of the fall zone, the fall zone safety
i ssue was of such significant concern to the town that, in
regard to Wal nut Ave., where Crown Atlantic was approved to put
a tower, and there is in fact a tower now on Wal nut Ave., they
sought and recei ved a setback variance on WAl nut Ave., but the
sel ectmen, on Page 1 of that tab, filed a notion for rehearing.
And the notion for rehearing was fil ed because they did not

believe that the safety issues were adequately addressed nerely
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t hrough the issuance of a variance, in fact, were not addressed
at all. And they filed for rehearing stating that if the board
were inclined to go forward, there needed to be an easenent
executed by the owners of the adjacent parcels saying that they
woul d not use their |and because of the safety issues involved.
And in fact, the approval that was then granted by the planning
board, which is Page 4, contains that condition; and Pages 5
through 9 are the easenent that was ultimately required to be
recorded and ultimately was recorded to further protect the
properties that were within the fall-zone easenent. And | think
that reflects the thinking of the selectnen in the town at that
tinme, that a substantial safety issue existed and that the
approval woul d not have gone ahead absent the consensual
easenents. And | can state here on the record that there wll be

no consensual easenent granted by M. and Ms. Kokernak on their
property.

The safety issues are real. This is not an area vari ance of
the typical sort where it’s an approved use w thout safety

i nplications, where you re tal king about 30 feet to 25 feet for

a side setback or something like that. In fact, | would argue
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that this is not appropriate even for consideration for a
vari ance; but if the board were to consider it, |I think we’ ve
of fered conpelling reasons why an area vari ance should not be

gr ant ed.
And that’'s the presentation. Thank you.
THE CHAI RMAN:  Ckay. How nmuch nore of the--
MR. LOUGHLIN: We'd like to have Janes Verra--

THE CHAI RMAN: Ckay. M. Verra, how |l ong are you goi ng

to speak?
MR. VERRA: About 15 m nutes.

THE CHAI RVAN: Let’s hear it. And we'll break

after that.
And then how many nore of the group here, Peter?
MR LOUGHLI N:  Two.
THE CHAI RVMAN:  Two nore, of what |ength?
MR, LOUGHLIN. (unintelligible)

THE CHAI RVAN:  And then how | ong conbined will they

be, do you figure?
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MR. LOUGHLIN: (unintelligible) Probably about 15 to

20 m nutes on each
THE CHAI RVAN: Al right. Ready.

MR. JAMES VERRA: Thank you, M. chairman. M.
chai rman, nenbers of the board, nenbers of the public, ny nanme
is Janes Verra fromJanes Verra & Associates in Portsnouth. W
were paid to provide survey services on this proposal. The
slides we’'re about to show you have been presented to you as
Exhi bit 112. The plan set shows the relationship of the

properties affected by the proposed tower.

This cover sheet is a conpilation of plans prepared in 1986
for the Ship Rock subdivision and the applicant’s Sheet Z-1.
Now, this is Sheet Z-1 as was initially presented to the
pl anni ng board. And it shows the proposed houses fromthe ' 86
subdi vi sion proposal that were sited on this subdivision, and it

shows the relation of the tower to these proposed houses.

Next, this is the cover sheet for the subdivision proposal,
and it shows the entire |lot |ayout of the Ship Rock subdi vision.
We have Wodl and Road, we have Ship Rock Road, we have the Ship

Rock, and then here is the Mdrton property, where the proposed
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tower is going to be shown.

Next, please. And this is, again, fromthe proposed
subdivision. It shows Lots 1 and 2 of the subdivision wth the
design | ocation of the houses and the proposed septic systens.
We have a house here, septic system house and septic system
and a fairly large wet area in here. These houses have been
sited and designed in this concept to show where they should fit

on the | ot because of the setbacks.
M5. PECKHAM Are those enpty lots presently?
MR. VERRA: Yes.
M5. PECKHAM  Those are the Kokernak | ots?
MR. VERRA: Those are the Kokernak | ots.

MR. KOKERNAK: They’'re in current use. There's eight

of themin current use.

MR. VERRA: This is, again, another site grading plan
fromthe subdivision. It shows Lots 3 and 4 of the subdivision
wi th design | ocation of the houses. This is Lot 3 that is owned
by Kokernak, and Lot 4 that is owned by Donsker. Now, please

notice the wet area that’s in here in the front of Lot 3 on that
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par cel

Next, please. And, again, another site grading plan. These
were prepared at the time of the subdivision because of wetl ands
set backs and where the wetlands were. The town wanted to see
where the houses were going or could go, so you have sone
typi cal houses, again, and sone septic systens and sone

dri veways.

Next. This shows the |lots on the northerly side of the
road. It shows the lots on the northerly side. This is the

Kokernak parcel, and this is the Ship Rock.

Next, please. And this is Lot 3 as it was proposed back
when t he subdi vi si on was done. You can see where the wet area is
on the parcel, the proposed house, the septic system and in

this area is where the proposed tower site.

Next, please. Finally, this one, again, is Lot 3. And you
can see we took sone tinme here, because this is the wet area,
and now with the 100-foot setback, this is our building envel ope
in here. So we have been, because of current setback
regul ations, this has beconme our building envelope for this

parcel. And, again, this is the proposed tower site in here.
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So that is on paper what this |ooks |ike. And--
M5. PECKHAM Can | ask one question?
MR. VERRA: Sure.

M5. PECKHAM  That buil di ng envel ope, is that |arge

enough to support a hone?
MR. VERRA: Yes, it is.
MS. PECKHAM It is?

MR. VERRA: But it’s gotten smaller over the years

because of the setback--

M5. PECKHAM Yes. But you can actually put sonething-

MR. VERRA: Yes, you can. It’s buil dable.
M5. PECKHAM  All right.

MR. VERRA: Now, this is a marked-up copy of Sheet Z-1
t hat Dennis--that we marked up, and this dealt with, quote, “the
boundary issue,” the property-line issue. And what we have here
is, if you see, this plan is Z-1, as was submtted by the

applicant. And, although you can’t see it here, that is | abel ed
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“Property Line.” Do you see where it says, “Property Line,” and
it’s in quotes? “Property Line”--“Property Boundary”--excuse ne.
It al so says, “Property Boundary” up here, and it says “Property
Boundary” down there. And in red | have highlighted a |Iine that
is 50 feet parallel to the stone wall up here. And we have this

line that the applicant has |abeled “Property Line.”

Now, the applicant submtted plans tonight that were
stanped. And this board had requested that the applicant have
the plan stanped. Well, the plan is--if you pull out those
sheets and if you | ook at Sheet Z-1, this line in here is no
| onger | abeled “Property Line”; it’s | abeled “Line of
Cccupation.” This line is |abeled “Line by the assessor’s map.”
These lines up in here are still |abeled “Property Line,” but
this line is labeled “Line of Occupation.” It’s not |abel ed as

“Property Line” anynore.
M5. PECKHAM  \What does that nean?

MR. VERRA: Well, what that neans is that the surveyor
who stanped it is saying that, he’'s saying exactly what he
| abeled it; the line is being occupied by. He's not calling it a

property line, he’s not saying it’'s a property line; he’ s saying
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it’s a line of occupation.

M5. PECKHAM Ckay. So it neans nothing. Legally, it

doesn’t nean anyt hi ng?

MR. VERRA: What it neans is that’s where he’s saying

that the Morton property is occupied to.

M5. PECKHAM Has there ever been a survey of the

Boi es property by itself?

MR. VERRA: | could not find one. | called Thera
Search Design Group several nonths ago during the summer asking
themif they had a survey plan, any additional survey plans that
they had. And they didn't have anything different than | had at
the time. | had copies of the tax map, copies of the Ship Rock
subdi vi sion and a survey of the Kokernak parcel which | did

several years back
M5. PECKHAM So this is a deed that’s
(unintelligible).

MR. VERRA: Well, | prepared a letter to the board, as
requested, and | labeled this line here as “property line for

deeds,” in these two deeds. And in ny letter | state it’s ny
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opinion is that’s where the property line is between the town
parcel and the Modrton parcel. And in this initial survey this
was being called the “property boundary,” but in now the plan

t hat has been submtted it’s called “line of occupation.”

THE CHAI RMAN: What's the box there at al nost the w de

point, is that his garage that he uses?

MR. VERRA: That’s their outbuilding, garage.

MR. FIELD: Jim you described that as an initial
survey, but that was not, as | recall, not signed by a surveyor.

So is that or is that not a survey?

MR. VERRA: Well, it’s not stanped, the initial plan

was not stanped by a surveyor

MR. Fl ELD: So can we assune that that was not--if it

isn't a survey, there’s no stanp, is there, and authenticated?
MR. VERRA: You coul d say that, yes.
Any ot her questions? |’ m done.
THE CHAI RVMAN:  Thank you, sir.

Ckay. W're going to take a brief break, five m nutes-ish.
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(O f record - on record)

THE CHAI RVAN:  Ckay. Wiile we're waiting for him |’ m
goi ng to announce that apparently we need to be out around 10,
internms of facility managenent and all that. So | think
probably at about--well, I'mtrying to do the math here--you
said about 15 m nutes on each of them Do you think we can wap

up by five of with the both of thenf
MR LOUGHLIN. We'll try.

Frank Shirley, our architect, Dennis’s architect, is going

to make a presentation to you.
THE CHAI RVAN:  Ckay.

MR. LOUGHLIN: You have M. Shirley's resune; it is in

t he exhibit--
THE CHAIRMAN: It is already?
MR LOUGHLIN: It’s in P-13.

THE CHAI RMAN:  Ckay. Sounds great. Al right. And

we're all here now, too. Let’'s do it.

MR. FRANK SHI RLEY: Well, first of all, thank you al

for allowwng nme to present to you this evening. My nane is Frank
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Shirley, fromFrank Shirley Architects. Now I'’mworking with the
Kokernaks (unintelligible) going through these inmages. |’ m going
to wal k you through sonme conputer and then some physica

nmodel ing that ny office has done of the cell tower conplex and
the adjacent residential properties to help explain the visual

i npact of the proposed cell tower on the neighboring residential

| ots.

|’mgoing to start with the conputer nodeling and we’ll go

through a series of six slides here. Starting with the first

slide which Jimhas already introduced to you, I'd Iike to point
out a fewthings. First of all, again as nentioned, this is the
subdi vi sion plan prepared, | believe, in 1987 by the devel oper

at that tinme. Orientation, this is Lots 1, 2, and 3, this is the
Donsker residence, Ship Rock, and the current Kokernak property

set back.

A couple of things | want to point out that Jimdid not
point out. First of all, when this subdivision was planned, the
Morton house was already on this site, so the design of the
subdi vision did take into consideration use of the house and the

adj oi ning property of the Mrton property. As you can see, the
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devel oper sited all three houses in his design toward the rear
of each property near the rear of the property line. And this
was done for both preference and necessity. By necessity, the
perc tests were perfornmed for all of these lots, and fromthose
perc tests, suggested acceptable | ocations for septic systens
were | ocated. That, of course, had an inpact on where the house
can go. The contours from in terns of preference, these
contours or topographic |lines suggest the slope of the site,
with this being the | ow point noving to a high point, and it is
a common practice and a practice that the devel oper suggested,
too, that he would like it, as well, putting the house on the
hi gher ground, which also tended to put the houses in his design

toward the rear of the property.

Finally, as Jimalso pointed out before, two of the three
properties along the Morton property, Lot 1 and Lot 3, have
wet | ands. This is the designated wetland line for Lot 1 and Lot
3 here. And when this plan was prepared in 1987, the setback
requi renent off of wetlands was 75 feet. So these houses
respected the 75-foot line off of the wetlands. Now that setback

is 100 feet, which neans essentially that the house on Lot 1 and
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house on Lot 3, will, in order to conformto conservation
conmm ssi on demands and zoni ng demands, will be placed along this
rear property line, along this rear property line. Lot 2 does

not have wetl ands pressures on it.

Now, we’'re going to--before we go to the next slide,
there’s going to be an aerial view |ooking over this entire
area, standing off to the right of the screen and | ooki ng down,
just to give you an orientation. Now why don’'t we go to the next

slide? Ckay.

This is an aerial view that was taken in Novenber of 2000.
This is Wodland, it’s | abeled Ship Rock, the line there. This
is the Morton house and property, and where that little arrowis
is the site of the tower. Lots 1, 2, and 3 are placed al ong
here. There’'s the Donsker hone, already built when this

phot ogr aph was t aken.

One of the inportant features that | want to point out in
this photograph is where the tower’s proposed is in a very |ong
swat h of deciduous trees with very little coniferous canopy
around it, none around it and very |low even near it. This, as

you can see in this fall shot where the | eaves are down, seeing
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the ground even from whatever height this was taken, probably at
| east 1500 feet above, gray, you can see the shadows of the
trees, you can see gray very clearly, the point being when these
trees do not have their foliage, they' re transparent. See, it’s
clearly evident. And that should be taken into consideration
when we think about this tower sited here at nore than tw ce the
hei ght of the deci duous canopy around it, its visibility is not
going to be sinply what is seen above the canopy but what can be

seen through the canopy for nore than half of the year.

Let’s go to the next one. Now, this is the sane slide, the
sanme i mage, but here we have input, sonme inmagery of the tower
and how these |ots could be devel oped. The first thing to point
out again, this is the Morton hone. Here is the cell-tower
conplex that’s proposed. OQoviously, that’s the tower, the fence
encl osure and the supporting buildings. The deci duous-tree
canopy around it, again with this tower being nore than tw ce

its height, it dwarfs the deci duous canopy.

MR. FIELD: Excuse nme. May | ask a question? |s that
dark area to the left of the tree, is that an indi--1 see the

shadows on sone of the other properties with the sun being,
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guess, primarily on the east of this nodel here, is that

supposed to be a shadow?

MR, SHI RLEY: Yes.

MR. FIELD: Onh, thank you.

MR. SHI RLEY: You know, we’'re tal king about this here
and this is supposed to indicate a shadow. Houses, then, on Lots
1, 2, 3, are located toward the rear of the property for the
hi gh point of the property, as discussed in that previous slide.
They’' re | ocated here by necessity because of wetlands and septic
| ocations, and they’'re | ocated here because of preference
because this puts themon the high points of the properties. So
here’s a house proposed for Lot 1 and Lot 2 and Lot 3, the other
thing, and then the Donsker house seen there on the corner of
the slide. These three houses were, they're nodeled to try to
capture the scale of the hones that are already built in Ship
Rock. These are--the devel oped properties around Ship Rock are
mllion-dollar-plus properties, and these houses are intended to
capture, again, that sane scale. Furthernore, if we | ook at
ot her houses around the nei ghborhood, they have--tend to have

expansive lawns with view corridors and here again, for our
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three nodels we wanted to express the sanme thing, imagining
expansi ve | awns around these honmes and view corridors. So you
begin to see the density of the residential conmunity that is

permtted to grow around where the cell tower is proposed.
MR, LOUGHLIN. Can | ask a question?
MR SHI RLEY: Sure.
MR. LOUGHLIN: Is there a scale here?

MR, SHI RLEY: It’s an actual photograph. So, aside
fromthe houses thensel ves, everything is physically to scal e by
t he phot ograph. The houses that we have brought in, for the
nodel i ng techni que, for what it’'s worth, were basically captured
of f of the photograph and used back in the photograph just

pl aced on the lots to create them

MR, LOUGHLIN: So it’s your representation--and |
assune you raised your hand, you re under oath--that’s a true-

scale tower, the tower itself--
MR. SHI RLEY: Yes. It is--
MR LOUGHLIN: --is also to scale?

MR. SHI RLEY: --our intent within our nodeling
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abilities on a photo nontage to represent things accurately.

THE CHAI RVMAN:  You m ght have gotten here late. Wre

you sworn in as a W tness?
MR SHI RLEY: | was not.

THE CHAI RMAN: Ckay. Do you swear everything you're
going to say this evening will be the truth, the whole truth and

not hing but the truth, so help you God?
MR. SHI RLEY: Absol utely.
THE CHAI RVAN: Goes for the next guy, too?
MR. KOKERNAK: | do.
THE CHAI RVAN:  Ckay.
M5. LERVER  The shadow s bigger than the trees.

MR. SHI RLEY: Well, we have other draw ngs that follow
that are also, they' re CAD-draw ngs where everything is--it’s an
el evati onal draw ng where everything is perfectly scal ed because
that’s the ability you have within the program Again, in these
images this is our best approxinmation of capturing the scal e of
t hese hones and the scale of the tower conplex. W do have

information, for exanple, on surroundi ng homes where we were
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able to capture scales to gain sonme proportion systens to
determ ne heights of, again, a tower conplex and associ at ed

hones.

MR. FIELD: My | ask you anot her question? Many of
the coniferous trees on lots, | think, 2 and 3 have been cl eared
to develop the lawns that you say are conparable to others in

t he subdevel opnment ?
MR SH RLEY: This lot and this |ot? Yes.

MR. FIELD: Okay. (unintelligible)

MR, SHI RLEY: | nean, this is Lot 1, Lot 2 and Lot 3.
Again, I'’mnot the | andscape architect, the houses don't exist,
but the purpose of this exercise is to denonstrate, | think, the

density of the hones, the proximty of the honmes to the tower
and the reality of the remaining, the likely remaining deci duous
and coni ferous canopy when these hones are put in place and

| awns are put in place. These honmes have | awns, the Kokernaks

have--what's that?

MR, LOUGHLI N: And septic systens.

MR. SHI RLEY: And septic systenms, of course. So this
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i's, again, being influenced by those three factors, it’s not
trying to enbellish; it’'s trying to be honest within the

materials we have to work with
MR. FIELD: Can | follow up with a question?
THE CHAI RVAN:  Yes.

MR. FIELD: What’'s the height of the trees next to the

Mort on house?

MR, SHI RLEY: W have assuned for the deci duous canopy
that this canopy is roughly 60 feet tall. And we have assuned

that for a coniferous canopy 70 to 75 feet tall.

MR. FIELD: So that tower is only 50 feet higher than

the other trees?

MR. SHI RLEY: This cell tower therefore would be about
64 feet taller, alittle nore than twi ce the height of the

deci duous trees.
MR. FIELD: Ckay.

MR. SHI RLEY: Well, one of the things that’s actually
hard to read, for what it’s worth, is these trees being so

transparent, you don’t actually have a very good sense of the



140

i mage. W | ooked at--1 nean, we scanned this, we put it under a
| oop, you know, under an optical loop for (unintelligible)
light, to actually get vertical heights on tree trunks and the
i ke, again, for the deciduous parts. W tried to take as mnuch
data out of the photograph as we could to influence accurately

the rendering of these buildings and tower.

It al so should be noted that these houses, which as Jim
poi nted out, Peter said to nme, when placed nore or |ess al ong
t he back, setback line, that the distance fromthe center |ine
of the tower, physical center line of the tower ranges from
approxi mately 206 feet to, on, | guess it’s on Lot 2, to
approxi mately 250 to 255 feet on Lot 1. In other words, these
t hree houses, their back corners will be in the vicinity of 200

to 255 feet away fromthe center line of the tower.

We al so crossed the street, again, just to capture the
actual density of what this neighborhood is permtted to be
around Ship Rock. There are five undevel oped sites al ong here,
and simlarly, we have placed five hones on Lots 13, 14, 15, 16,
and 17, again, trying to capture the density of the nei ghborhood

when devel oped as of right. And then this is the existing hone
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up around the corner there.
MR. FIELD: W is the owner of those five |ots?
UNI DENTI FI ED:  (unintel ligible)
MR. FIELD: Okay. | (unintelligible)

MR. SHI RLEY: So before we go to the next slide, just
to orient you, we have anot her conputer nodeling off of an
aerial view. W're imagining a house on Lot 3 and we’re taking
an aerial view fromup above and on this side Lot 3 |ooking back
toward the cell tower, what would that visual relationship |ook

i ke? And we can maybe go to the next slide.

So here is an imagi ned house on Lot 3, again, the scale
commensurate wth the honmes in Ship Rock, |andscape around, a
drive accessing it. There is the Mdrton house and here is the
proposed cell tower. The deci duous canopy that is nmentioned in
the second slide surrounds it, the tower being 124 feet, the
esti mat ed deci duous canopy being at 50 feet, and the coniferous

canopy over here being at 75 feet.

Hopeful |y, you know, these images begin to denonstrate that

the tower has nore than twice the estimted canopy that’'s al
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around it. It dwarfs the canopies, again, being roughly 60 to 65
feet higher than the estimted deci duous canopy that surrounds
it. And in ny opinion, you know, as an architect if | were being
i nfluenced by this tower on the site, it would have a | ot of

i nfluence on how to place this house, where | place this house
and how to orient it because it’'s a significant, in nmy opinion,

visual affront to a hone of this caliber and this | ocation.

The next two slides, before we go to them are al so going
to look nowin a little nore scaled detail inmagining a house on
Lot 3 and | ooking at its sectional relationship, section-
el evational relationship to the tower. And we’'re going to | ook
at what I’mgoing to call view cones. If you imagine living in
this house, what would your view of this tower be? |Inmagine,
mean, playing in this front yard or driving up this driveway,
what woul d your view of this tower be? So let’s go to the next

sl i de.

Now, this is a drawing prepared conpletely to scale. This
is a, again, a house that we can envision going on this
property. Walking you fromleft to right, this is a cleared area

for a yard; this is, you know, perhaps a | andscaped area of
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obviously smaller trees, ornanental trees and the |ike. For
scale, here is a person, there’ s another person, there’ s another
person, because this house sonetinmes |ooks in this drawi ng as
though it’s drawn to be a doll house, and it’s not. By that
person, you can tell this is a tall house. In fact, this is a

house that already exists on Ship Rock Road to scale.

The deci duous canopy shown here of an average of roughly 50
feet. The coniferous tree here is shown. And the cell tower
drawn at 124 feet with its fence conplex and supporting
buil dings, all for the draw ngs prepared by GidComin your

subm ssi on

Now, these two dotted lines here represent soneone in the
second floor of their honme standing and | ooki ng out their back
w ndow and trying to understand what view of this tower that
they may have. And taking a conservative approach, a view cone
that basically is cutting through just the top of the canopy, of
t he deci duous canopy, |l eaves this view of the tower in, for al
intents and purposes, a clear view of this honmeowner’s second
floor. Certainly, inthe wintertinme, over half of the year,

through the fall, wnter, early spring, this view of seeing nore
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than 30 feet of this tower will be always present when living in
this house. This house is--this is actually the stonewall that
is the property line and this is the allowable setback. So this
is a house built as of right off of that property line with the

tower accordingly positioned.

And we’'ll go to the next slide. And this is the sanme
drawi ng except now we’'ve put a person playing in the front yard.
And there again, don't worry about this line cutting through the
house because in fact it’'s only for a diagonal view around the
house, but because this is a section elevation, it, the |line
cuts through the house. The house does not inpact the view from
the yard or the driveway approach. So now your view, as you can
see, is even nore significant. This is perhaps a 50- or 60-foot
yard; it’s not an extensive yard. And now t hey have, for nore
than half of the year, a clear and unobstructed view of this
tower of roughly its top 40 feet or about a third of its total
height. And this is, again, looking at a relatively unobstructed
view with just the very tops of the suggested canopy. Views
through a year in the wintertinme are certainly going to be

possi bl e as denonstrated by that aerial viewin the first shot,
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second shot, where you could see the ground through the entire

canopy with these.

So that basically concludes ny presentation for the
conputer renderings, conputer drawings. If there are nore
guestions on those, I'lIl take them or if not, | can go into a

brief explanation of this physical nodel.
Ckay. Physical nodel - -
M5. LERVER Now, is this to scale?

MR. SHI RLEY: Yes. This is built to one-eighth inch
equal s one foot scale. This conplex, this is of the cell tower,
the support building and the fence all built off of the G i dCom
drawi ngs that were submtted to us. So this is a 124-foot tower.
These buildings are built to the scale drawn on the draw ngs, as
is the fence enclosure. These two small trees here that | ook
smal ler are actually built at 60 feet to represent what the
canopy is. This is the representation of the deci duous canopy.
These little evergreens are, there are sone plantings suggested
in the plan of, |I forget what they are, sonething like eight to
ten feet. |I’ve put themon there so you can understand the real

or not so real effect in terns of the screening of this tower
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fromthe abutting properties. So, again, use these as scale for
t he canopy that surrounds this. This is the Mrton house there.

And then I’mgoing to wal k around to reach the other houses.

So what we have here, again, are just a couple of quick
nodel s, suggested nodel s of, again, a house that could go on Lot
3 that woul d be the appropriate scale for this neighborhood, and
a house on Lot 2. And as a quick remnder, if you can see it--1I
knowit’s a little hard because it’s flat and just
(unintelligible)--but this heavy red line is basically the, kind
of the building envelope line that is permtted as of right. So
that’ s rear setback, side setback, and wetl| ands setback of 100
feet. Now, this house does have a wing com ng off of it that
clearly puts that off it, but as you can see, this house, you
know, there’'s sone sort of |inear bar arrangenent, it won't--
soneone, | believe, asked this of Jim can a house fit. Cearly,
a house of a reasonably substantial scale can fit in this
envel ope; but also, | think clearly, it’s positioned tight to
this property line. You know, it has to have--you can imagi ne
this garage wing rotating 90 degrees, so it’s com ng out here,

here’'s that house, here’'s that sectional elevation view where
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you were | ooking, you know, fromthe second floor, what’'s your
vant age point up there; a driveway com ng up to the house,

perhaps a front yard, those views up.

Simlarly, looking at Lot 2, again, just a representation
of a house of the appropriate scale for the nei ghborhood, Lot 2
not having wetlands pressure but its siting as suggested by the
perc test and septic system and then the topography of the site,
you know, sonewhere getting placed in this zone. Here’'s the
house as finally developed in 1987. As of right it could be put,
you know, roughly there. Either way, close approxi mation

di stance to the cell-tower conpl ex.

And I'Il just take this around and bring you up to Lot 1,
as well, if you can imagine this. Again, everything here is
built to scale. Eight-tenths inch to a foot, standard

architectural scale used commonly.

MR. FIELD: Frank, as you go along here, | represent
Dr. and Ms. Donsker, but could you naybe nove one of those

deci duous trees over to nearer one of the homes to sort of--
MR. SHI RLEY: Sur e.

MR. FIELD: --just to get a perspective on that?



148

MR. SHI RLEY: Sure. Well, since |'"mup here now on Lot
1, just sliding the house down just to understand it, once
again, this property has pressures for the wetl|lands set back,
which is shown heavily in red, this line and this |ine being
al | owabl e setbacks, rear and side. So here’s a house that’s
fitting within that envelope. And if we want to inmagi ne a couple
of tree canopies here, there are a couple of canopies to that
house, to give you sone sense; and, you know, |ooking at the
views through them That’s--you know, the purpose of this nodel
is to once again explain the scale. And as an architect, when
was putting these pieces together, | think the scale is very
hard to conprehend just what 124 feet neans, you know, because
there i s woodl ands throughout here, we have an inpressively high
canopy by their slender nature. And it may, | think, suggest
casually that it wll provide all the screening one would ever
need for an object like this, which would be undesirable in
anyone’ s backyard. But the reality is this is of a scale unlike
anything in the nei ghborhood, unlike the trees or the buil di ngs;
and this, | think, reflects the dramatic difference between
them You put a tree there--1 don’t have people to put there,

but that would hel p, too.
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And that’'s ny presentation. I'Il field any questions; or in
the interest of tinme, because | went over ny 20-m nute prom se,

| could leave it to the next person.

M5. PECKHAM  Actually, | have a question for M.

Kokernak. How old is this subdivision?
MR KOKERNAK: 1986

M5. PECKHAM  And how | ong have you had all those

|l ots?

MR, KOKERNAK: 1992.

M5. PECKHAM N nety-two.

MR, KOKERNAK: There was a second bankruptcy that

happened in the devel opnent.

M5. PECKHAM Ckay. So the devel oper went bankrupt and

you bought sonme lots, is that what it was?
MR, KOKERNAK: Yes.

M5. PECKHAM And are any of the lots presently on the

mar ket ?

MR KOKERNAK: No. There are sone other lots on the
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other side that | bought at the sane tinme and we sold them

Houses were put up, too.
M5. PECKHAM  Ckay.

MR. KOKERNAK: One | ot the Boi eses bought for extra
protection. The second one was sold and now has a building on
it.

M5. PECKHAM Ckay. |I'mjust trying to get a feel for

THE CHAI RVAN:  Ckay. | think that pretty well does it

for testinony tonight. So--yes.

MR. H LLIARD: Before we forget, Jimor Peter, how are
we going to nenorialize M. Verra’s and M. Shirley’'s
presentations for the record? Well, just think about that before
next tinme, because we saw a |lot of slides and stuff, and | don’'t

t hi nk we have any pernmanent exhibits.

MR KOKERNAK: | think JimVerra's slides are all in

the record. There was actually a packet of 11 x 17 draw ngs.

MR. H LLIARD: Ckay. They're in the record already?
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MR, KOKERNAK: And then al so--
(Several voices at once)
MR, HI LLI ARD: P-13.

MR. KOKERNAK: And then, also, | think all the
phot ographs in the second photo pictorial that we presented,
there were conputer nodels and the |ike and all that that Frank
gave, other than those two view cone pictures. So that’'s the

only thing that we're m ssing.
THE CHAI RVAN:.  Ckay.
MR. LOUGHLIN:  And this.
MR. KOKERNAK: And then a picture of this.

MR, BASSETT: And | was--ny responsibility when you

canme to that, and | forgot to do that

MR. KOKERNAK: And what we thought Frank would do is

right after the set-up here, he would photograph it.
UNI DENTI FI ED:  (uni ntelligible)

MR. H LLIARD: But the pictures with the simnmulated

houses and the tower are in this record sonewhere?
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MR. BASSETT: P-13.
MR. H LLIARD: They're in P-13. Okay. Thank you.

MR SHI RLEY: And the view cones, whether we can

generate exhibits--
(Several voice at once)

MR. HILLI ARD: Okay. Thank you. M. chairman, go

ahead.

THE CHAI RVAN: Ckay. So we have an idea of what we're
headi ng for at the next neeting, we have one nore gentleman for
15 and 20 m nutes. Attorney Field, you wanted, what, 20 to 30

m nutes, | think?

MR. FIELD: After seeing this for the first tine, |

think it may not take nme that | ong.

THE CHAI RMAN:  Ckay. So give or take a half-hour
conbi ned. Anybody else fromthis group, or dare | say it? Are we

approachi ng dayli ght here?
MR, KOKERNAK: | have a brief subm ssion

THE CHAIRMAN:  |'’msorry. Yes, you did. And how | ong

woul d you |ike, M. Kokernak?
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MR, KOKERNAK: About a hal f-hour.
THE CHAI RVAN:  Hal f-hour. Ckay. So an hour.

He’ s wondering whether |I'm actually going to make him

answer the question. \Wat do you think, counsel?

MR, SPRINGER. | would think we could finish next
meeting if we can go to 10 and if they stick to an hour. But |

don’t know, |’ve got--

THE CHAI RMAN:  Ckay. Fair enough. A four-hour neeting
m ght wap it, you think?

MR SPRINGER. | would like to try to do that.

THE CHAI RVAN:  Ckay. Well, let’s get that schedul ed

and on the books, then.

MR. SPRINGER  Well, what date are we looking at? |I’'m

sorry.

THE CHAIRVAN: | do not know. Qur next regular neeting
is two weeks fromtoday, 25. So what have we been doi ng? Two

weeks- - yeah.

MR. LOUGHLIN:  You’ ve got Chapel --
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THE CHAI RMAN:  Yeah, we’ve got Chapel on the 25'". What

is the second Tuesday i n Novenber?
MR. HILLIARD: Novenber 8'". And |’mout of state then.
THE CHAI RMAN:  You are.

| munavail abl e the 1% and the 15'", so that’s going to be

t ough on Tuesdays that nonth.
(Di scussi on about availability)

THE CHAI RVMAN:  Everybody |ike the 8" with Russ
reviewing the transcript, or do you want to try to do it on a

day when Russ is here?

M5. PECKHAM VWhat is (unintelligihble)

THE CHAI RMAN:  Russ can’t be here on the 8'™". Well, in
terms of Tuesdays for the nonth, | nean, the fourth is our
regul ar neeting, anyway. | can’'t do first and third. And Russ is

gone on the 8" which is the second.

MR, LOUGHLIN: Wen did you say your regular neeting

was ?

MR TURCHAN: The fourth--
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LERVER. The fourth Tuesday is Thanksgi vi ng week.

PECKHAM |t’s Thursday, not Tuesday.

5 B O

LERVER: Yeah, but that sane week as--
M5. PECKHAM  Ch, okay.

THE CHAIRMAN:  Want to do it the 8'"? Russ, are you

absol utely confortable wth--
MR, HILLI ARD: Onh, yes.

THE CHAI RMAN: Ckay. Can we get hima video copy to

revi ew? Whose vi deographer is it?
MR, LOUGHLIN. M. Kokernak (unintelligible)

THE CHAI RMAN: M. Kokernak, our counsel will not be
able to be here on the 8", would you hel p hi m make arrangenents

to get the video?
MR, KOKERNAK: Absol utely. Yes.
THE CHAI RVAN:.  Ckay.
| think we’ll probably stick with the 8", then, 6:00 p. m

M5. LERVER | thought sonebody was neeting here on

t hat Tuesday.
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MR MABEY: | think it was--was Tuesdays the probl em

or was it Wednesdays that was the probl enf?
THE CHAI RVAN:  Wednesdays is the problem
(Several voices at once)
MR. H LLIARD: Well, why don’t | check, and we’ll
notify everybody?
THE CHAI RVAN:.  Ckay.
MR FIELD: M. chairman, will this exhibit be up at

the next neeting, or is this the one and only tine we’'re going

to see this?

THE CHAI RVAN: | don’t know. You'd have to ask M.

Shirley.

MR. FIELD: Because |I'’mjust thinking of the Mary

Her bert room -

THE CHAIRMAN:  Ch, I'mwith you, yeah. Well, | nean,
it’s already been--it’s been part of a public neeting. You know,
unl ess | hear sone, you know, sonme cantankerous wailing here
from you know, either side, | don’'t see why we need to have it

agai n.



157

MR FIELD: Well, the only reason | ask--and perhaps
we can, if the record is still going, part of the Donskers’
argunment and part of ny questioning of M. Gardner was the

extent to which in assessing value he had theorized or--
THE CHAIRVAN: M. Gardner is--
MR, SPRI NGER: Qur apprai ser.
THE CHAI RVAN.  Ckay.

MR. FIELD: Wether he had sort of taken this type of
information into consideration on an adequate enough basis. So
it would be helpful to have it, but if we all have to renenber

it, then, | guess we'll do it.
THE CHAI RVAN: M. Gardner?

MR. SPRINGER He may have already left. He's been

here all night; he may have already left.
THE CHAI RVAN:  WAs he here? Did he see this while--

MR. SPRINGER Well, yeah, absolutely. He's been here

all night.

M5. PECKHAM | don’t know why we can’t bring it out

agai n.
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MR, KOKERNAK: It’s available. It’s readily avail abl e.

THE CHAIRMAN:  Right. And that’s not ny issue. You
know, but |I’mjust wondering, | nmean, if the location is being

determ ned, about whether this thing can be laid out or not.
M5. PECKHAM What’'s wong with here again?
THE CHAIRVAN:  Well, | don’'t know.
MR, HILLI ARD: Here or upstairs.
M5. PECKHAM We can cone back here.

THE CHAIRVAN: Al right. Well, let’s just do it here.

Let’s nake it sinple.
MR. SPRINGER So we’re back in the school library--
THE CHAI RVAN:  Yeah. And then we know it fits, right?
THE CHAIRVAN. That’s it. Thank you, folks.
(End recording)

|, Judith A Park, court-approved transcriber, do hereby certify
that the foregoing is a correct transcript fromthe official

el ectronic sound recording of the proceedings in the above-
entitled matter, to the best of ny professional skills and
abilities.



159

November 3, 2005

Judith A. Park



