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ZONING BOARD OF ADJUSTMENT
268B MAMMOTH ROAD
LONDONDERRY, NH 03053

DATE: MAY 16, 2012 (CONTINUED)
CASE NO.: 4/18/2012-1
APPLICANT: FREDERICK AND JILL GREEN

1 SADDLEBACK ROAD
LONDONDERRY, NH 03053

LOCATION: 1 SADDLEBACK ROAD; 6-13-5; AR-|

BOARD MEMBERS PRESENT: JAMES SMITH, ACTING CHAIR
LARRY O’SULLIVAN, VOTING MEMBER
JAY HOOLEY, VOTING MEMBER
JAMES TOTTEN, VOTING ALTERNATE
NEIL DUNN, CLERK

ALSO PRESENT: RICHARD CANUEL, SENIOR BUILDING INSPECTOR/ZONING OFFICER

REQUEST: VARIANCE TO ALLOW A POOL STRUCTURE WITHIN THE 150’ PLANNED
RESIDENTIAL DEVELOPMENT SETBACK.

PRESENTATION: Case No. 4/18/2012-1 was read into the record with one previous case listed. The Clerk also
read Exhibits “A” and “B” into the record (letters from abutters in favor of the request).

JIM SMITH: | think before we go any further, I'd like to ask Richard Canuel, the Zoning Officer, what the
lawyer’s advice was on this case.

RICHARD CANUEL: Okay. Yeah, | know there was some confusion at first with our current ordinance which
does not reflect any of the PRD, or the Planned Residential Development, provisions, whether the Zoning
Board actually had authority to proceed with granting a variance with no specific provisions to reference. In
further discussion with our Town Attorney, he believes that the Board can proceed and either grant or deny,
based on the conditions under which that subdivision was approved. Although those provisions have been
repealed from our ordinance, it doesn't necessarily negate all of those conditions under which that subdivision
was constructed, so those still apply. So rather than specifically referencing an ordinance section, you would
simply either be granting or denying, based on the PRD itself.

JIM SMITH: Okay. Thank you.
NEIL DUNN: If | may follow up with a question?

JIM SMITH: Sure.
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NEIL DUNN: So we no longer have any PRDs allowable at this point?
RICHARD CANUEL: None.

NEIL DUNN: So nobody could ever...can’t cluster like this, which was really the benefit of building in a PRD,
was to give smaller lot size, more...but have the green space with a buffer?

RICHARD CANUEL: That’s right, you get the increased density with the trade off for providing additional green
space. There are provisions in the ordinance now for what is called a Conservation Subdivision, which have
sort of similar provisions requiring additional green space and so forth, but it’s completely different from what

our former PRD was, so to answer your question, we have no PRD provisions whatsoever in our ordinance.

LARRY O'SULLIVAN: We have had cases already, though, regarding the conservation districts, in the
conservation districts, so...

RICHARD CANUEL: Yes.

LARRY O'SULLIVAN: Generally, they’re not for the same reasons. We don’t have those for the same density
issues. Typically, it's because there's a donation involved or abutting lands or conservation space currently,
that kind of thing.

RICHARD CANUEL: Right.

LARRY O'SULLIVAN: So this is a little on the different side from what we've seen. Now the buy-in originally for
the program was smaller lots, therefore higher density, with the tradeoff of giving up green space. The green
space is going to be not usable, not developable, and that’s why there's a variance tonight, because somebody
wants to put a pool on it.

RICHARD CANUEL: Exactly.

LARRY O'SULLIVAN: Gotcha.

RICHARD CANUEL: Yup.

LARRY O'SULLIVAN: Thank you.

JAY HOOLEY: If | could please follow up with one additional clarification?

JIM SMITH: Sure.

JAY HOOLEY: Richard, we had more than one version of the PRD over the years. |s that accurate?

RICHARD CANUEL: That’s true, yes.

Page 2 of 23

APRIL 18 2012-5 (MAY 16 2012 MEETING) - GREEN - VARIANCE



91

92

93

94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134

JAY HOOLEY: And in at least one manifestation, this hundred and fifty (150) foot setback did not exist at all...
LARRY O'SULLIVAN: Mm-hmm.

JAY HOOLEY: ...and they would have simply met the...| believe it’s fifteen (15) foot side setback? Or needed to
meet...

RICHARD CANUEL: Yeah, the setbacks were different. The one hundred and fifty (150) foot setback
requirement is around the perimeter of the PRD.

JAY HOOLEY: Right.

RICHARD CANUEL: And that’s, you know, far more restrictive than the standard lot setback requirements. All
of the other setback requirements apply. The fifteen (15) foot sides...actually the front setback in the PRD is
thirty (30) versus forty (40), so the real concern is that perimeter setback, which is distinctly different from,
you know, any other subdivision.

LARRY O'SULLIVAN: And that’s what we have here. This house is in the perimeter. Or on the perimeter.

RICHARD CANUEL: That’s right. Yes.

JIM SMITH: Just to follow up on that. There was one PRD where the side setbacks were different. They
were...the setbacks were from building to building. Not to lot...no side lot.

RICHARD CANUEL: That was a different version.
JIM SMITH: So that was another total...

LARRY O'SULLIVAN: Mm-hmm. Mm-hmm.
RICHARD CANUEL: Yeah.

JIM SMITH: ..different approach. So there were many different approaches over the years. Having gone
through all of that, now the applicant has the floor.

FRED GREEN: Good evening. | appreciate the opportunity to come up and request the variance. So, again...
JIM SMITH: Want to introduce yourself?

FRED GREEN: Oh, yeah. Again, I'm Fred Green. I’'m also representing my wife, Jill, as well. Again, we live at 1
Saddleback Road in Londonderry.

JIM SMITH: Okay.
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FRED GREEN: So, as you mentioned before, we came before the Board in 2004 to request a variance for a
addition to the existing dwelling and that was successful. So today we’re here for a different reason. We've
got young kids in a neighborhood full of a lot of kids and we’re looking to, you know, ask your permission for a
pool within the, you know, a hundred fifty (150) foot setback area. I'm assuming that you have seen or...have
seen the whole drawing and you, you know, the Board has access to this. So again, it’s just, real quick, is...the
existing dwelling was approved...or the addition was approved to encroach probably half of the twenty four
(24) foot addition, to encroach into the setback. So again, we appreciate that. And then now we’re looking at,
you know, putting a pool in and | wanted to hand out a new version of this, ‘cause we did make a slight
adjustment in the angle of the deck on the pool. This is something that, you know, Richard had advised so
that we’re not into the woodland restriction area. So as you can see, we're now right on the edge of the
hundred (100) foot restriction area, but well into the hundred fifty (150) foot PRD setback line, so that’s the
reason. Any questions there or...? If not, | can go into the five criteria here. Okay? So, the proposed the
variance is for the installation, again, of a twenty four (24) foot above ground pool in our backyard with a
twenty one (21) by twelve (12) foot attached deck to one side of the pool. This design is similar to pools and
decks at other homes in the neighborhood. So what are the facts supporting this request? The first criteria,
the variance will not be contrary to the public interest. So | worked on this with my wife. I’'m gonna read what
she wrote and then provide some additional comments if | can. Although the ordinance is trying to protect
residents from overcrowding, there will still be ample green space because of lot 14-4, which runs along
Holton Circle Road and is narrow and not buildable in the area that runs parallel to our property line. So, in
essence, this creates a larger buffer as it adds approximately an additional forty (40) feet or so of green space.
Therefore, we, you know, feel it’s in the spirit of the ordinance, so it's similar to the argument that we did for
the addition in that, you know, | think you’re seeing a lot green space there because of this narrow strip of
land. That's on the other side of a stonewall of our property and that’s a, you know, a wooded piece of
property there. So my comment here is that, by, we feel there’s no adverse affect on the public interest here.
It's our understanding that, and you read the couple of letters, we have not had any of the abutters provide
any objections. Secondly, | think, you know, we feel, Jill and |, that the request does not alter the character of
the neighborhood or threaten the public interest. If there's no questions, I'll go on to number two. Number
two, the spirit of the ordinance is observed. Lot 14-4, again, adds an additional green space, creating a large
buffer. So my comment there is that the real spirit of this is to prevent overcrowding, you know, of a
subdivision that has one (1) acre plus lots. So we feel it's not gonna alter the essential of the locality or will it
threaten the public health, safety, or welfare. I'm gonna make sure the design adheres to all the safety
features, such as required height of gating around the pool, locks, things like that. So, you’ll have our
assurances there. Lastly, you know, | think that there's not a marked degree of conflict with the ordinance as
well. Okay? Number three, substantial justice is done. It increases the recreation value of our backyard. A
pool adds to the recreation of the neighborhood as well. Our house is one of those homes that’s frequently a
gathering place for all the kids in the neighborhood, so we’re not only providing recreation for our family, but
for other families in the neighborhood as well. So, again, you know, in reading through some of the guidance
that you gave us, we realize that there's not, at least from what | read, there’s no firm rules. You're gonna
determine this individually. In this case, we feel there would be an injustice not to grant the variance. Not
granting it would pose a loss to us that would not be outweighed by a gain to the general public. For example,
the last meeting | sat through, | heard of a group that wanted to put a dog kennel in an over fifty five
development that was in process, you know, and not granting that, | think, appeared to be a gain to the public
for that use of land. So again, | don’t think us putting a pool in is...or...okay, let me go onto the next one. Sorry
about that. The value of the surrounding properties are not diminished. The proposed pool will not interfere
with any neighbor’s right to use and enjoy their property or, on a broader level, for the whole town. We do
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not have a neighbor’s home within two hundred and fifty (250) feet of the backyard where the proposed pool
will go. In addition to that, we plan to tastefully landscape behind the deck with arborvitae and other
evergreens that provide a, three hundred and sixty five (365), you know, day screen that blend in with the
structure and the environment. And again, to our knowledge, there have been no objections to the request.
Lastly, you know, our lot’s a corner lot with the closest neighbors being across the street, so across Holton,
and...or behind our house with substantial woods blocking the property. Okay, so any questions so far? No?
Okay. Number five, literal enforcement of the provisions of the ordinance would result in unnecessary
hardship. So no fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property. It’s a little bit of a mouthful for me
here, but in this case, we believe that it’s reasonable to request and be granted an exception to the ordinance.
The overall purpose of the ordinance is retained because the pool will not reduce any additional green space
or cause overcrowding. The reason for this, again, is lot 14-4, combined with our land, provides the green
space required. So what I'd also like to comment on here is that, you know, | believe the characteristics of our
lot being the first one in the subdivision gives us a hardship that the neighbors have not had to deal with. So,
again, you know, our promises that we’ll adhere to safety rules, design, and things like that and again, | think
that our proposed pool flows well with the character of the neighborhood being one which has a lot of active
young kids and many, many pools behind us, across, all around in the neighborhood. So, thank you.

JIM SMITH: Okay. Questions from the Board?

LARRY O'SULLIVAN: How about the distance between the pool and the leachfield or the pool and the house.
FRED GREEN: Okay. So | think...I believe it maybe is fifteen (15) feet required when I'm looking to do about
twenty (20) feet from the edge of the pool to the leachfield. And we did go to Benchmark Engineering to
determine exactly where the leachfield is. | can pass this around if you want to take a look at that, Larry,
‘cause I've drawn that in here.

LARRY O'SULLIVAN: Please.

FRED GREEN: Okay.

LARRY O'SULLIVAN: We have a requirement to be...we can’t build within or put a pool on a septic system?
RICHARD CANUEL: It’s a minimum ten (10) foot separation from the leachfield for an above ground pool.
LARRY O'SULLIVAN: So it’s a minimum of ten (10) feet.

NEIL DUNN: And what we’re you proposing, sir?

FRED GREEN: Looking at approximately fifteen (15) to twenty (20) feet. Just to leave space. Above the
leachfield we’ve got a patio area, things like that, so we wanna have a little bit of space.

LARRY O'SULLIVAN: Okay, the question that | would still have is the addition that you’re proposing? That
proposed addition is a deck...on the...
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FRED GREEN: Oh...

LARRY O'SULLIVAN: ...rear of the...or it looks like on the...yeah, the...

FRED GREEN: On that, | think, we’re you looking at that...?

LARRY O'SULLIVAN: [Indistinct] an existing dwelling and a proposed addition that...

FRED GREEN: Yeah, that's a little outdated. That addition was approved in 2004, so that's been built.

LARRY O'SULLIVAN: Okay, so you have that addition.

FRED GREEN: The deck goes off the back and then the leachfield is the box by the deck.

LARRY O'SULLIVAN: Gotcha. Okay.

FRED GREEN: Yup.

LARRY O'SULLIVAN: So the drainage easement is the front of the lot.

FRED GREEN: | believe that's the side.

LARRY O'SULLIVAN: Okay. So where’s the front of the house? Which direction? This way?

FRED GREEN: Going to your left.

LARRY O'SULLIVAN: This way.

FRED GREEN: Yeah.

LARRY O'SULLIVAN: Okay. Thank you. Okay, so is there any reason why the pool couldn’t be placed on the
opposite side of your leachfield? Right now you’re a hundred and fifty (150) or how many feet? Thirty (30)
feet inside the setback?

FRED GREEN: So moving closer in?

LARRY O'SULLIVAN: Yeah.

FRED GREEN: Yeah, | believe the reason there would be is that there is a drainage easement that was carved
out and there, you know, there’s...water flows in between our house and the neighbor’s house. So | think
that, again, is another fifteen (15) feet.

LARRY O'SULLIVAN: Do you have this, Mr. Green, this drawing? Is this the same one? Okay. What I'm

wondering is, is there a way for us to fit the pool in the...what would that be? The opposite corner of your lot
instead of here? Right? Moving it over to here.
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271  FRED GREEN: Do you mind if | approach the bench, so to speak?

272

273 NEIL DUNN: Sure.

274

275  FRED GREEN: So you’re saying where...?

276

277  LARRY O'SULLIVAN: Where's the front of your house on this map?
278

279  FRED GREEN: The front of the house is...

280

281  LARRY O'SULLIVAN: Here’s the deck.

282

283  FRED GREEN: This is the front.

284

285  LARRY O'SULLIVAN: Okay, so this is the front.

286

287 FRED GREEN: Yeah.

288

289  LARRY O'SULLIVAN: The deck is to the left of the house.

290

291  FRED GREEN: The deck is right here. That’s the addition.

292

293  LARRY O'SULLIVAN: Okay, so you have an addition and a deck.
294

295 FRED GREEN: Yeah.

296

297  LARRY O'SULLIVAN: Over here is the leachfield. Okay. What’s over there?
298

299  FRED GREEN: In this area?

300

301 LARRY O'SULLIVAN: Yeah. We are way over to the left of the house now.
302

303  FRED GREEN: | mean, isn’t that similar to being...?

304

305  NEIL DUNN: It's still in the encroachment area.

306

307  LARRY O'SULLIVAN: How far into the encroachment area?
308

309 FRED GREEN: So you’re...we looked at that and in moving it there, you've gotta be fifteen (15) feet there, so
310 again, you're pretty much on the same, | think. If we turn it that way, we’re actually in a better spot.
311 [Indistinct] restriction.

312

313  LARRY O'SULLIVAN: Isee. And on this side it just won’t work.

314
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FRED GREEN: In the front yard? This is the front.

LARRY O'SULLIVAN: As opposed to the...?

FRED GREEN: [Indistinct] the road.

LARRY O'SULLIVAN: Okay. Over here.

FRED GREEN: In this area?

LARRY O'SULLIVAN: Yeah. You’re gonna put a fence up, right?

FRED GREEN: In this area, we’ve got, you know, trees, patio, that kind of thing.
JIM SMITH: What’s to the rear of the leachfield within the triangular building setback lines? Right in there.
FRED GREEN: In there?

JIM SMITH: Yeah. Bring it over here.

LARRY O'SULLIVAN: That's where the drainage...

JIM SMITH: No, in this area.

FRED GREEN: This? Yeah, that’s just backyard right there, so...

JIM SMITH: | mean, couldn’t you place this inside that?

FRED GREEN: Well, | think it'd be fifteen (15) feet off of here, so, yeah, | mean, that pool could move that way.
Yeah.

LARRY O'SULLIVAN: What we’re trying to do is to, obviously, put you in a place where you don’t need the
variance.

FRED GREEN: But | think there’s no possible way to put it within this little corner, here, because there's a
drainage easement right here.

JIM SMITH: Yeah. That’s defined by this dotted line here.
FRED GREEN: Yeah. Are you thinking that...?
JIM SMITH: That’s within the setback lines.

FRED GREEN: Yeah, right in there?
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LARRY O'SULLIVAN: Had you thought of that one? Isit...?
FRED GREEN: It’s, | mean, it’s not ideal.

LARRY O'SULLIVAN: | haven’t seen that corner of your...haven’t seen that corner of your lot, so | don’t know if
you have a drop off there or if there’s elevation issues or if that’s...?

FRED GREEN: No, that's pretty flat. Yeah. That’s pretty flat.
LARRY O'SULLIVAN: Okay, so are there trees there now?

FRED GREEN: The neighbor had put trees along the border, but | think those would be here. Is this the
border?

JIM SMITH: Yes.

FRED GREEN: Yeah, so they [indistinct] along here. l...yeah, | think the pool could be within that, but | don’t
think we could put a deck on. And that’s what you’re talking about, this?

LARRY O'SULLIVAN: Yeah.

FRED GREEN: Okay, so it would be off that leachfield. | don’t see how it’s possible, in all due respect, because
you need fifteen (15) feet there...

JAY HOOLEY: In order to get far enough back away from the leachfield, you’d be putting the two rear corners
of the deck off of the triangle and it’s....

LARRY O'SULLIVAN: Yeah, we might have about a ten (10) or twelve (12) foot...
JAY HOOLEY: Yeah.
LARRY O'SULLIVAN: ...intrusion, as opposed to a fifty (50) or seventy (70) foot intrusion, so that’s my point.

FRED GREEN: They only point that we had with this was that because of using that unique lot, that gives us
that extra buffer space that we felt, you know, still preserves the spirit.

LARRY O'SULLIVAN: The unfortunate part of that is, you know, that it’s not a conservation lot and the owner
of that lot can do something on that tomorrow.

FRED GREEN: | don’t know if they can because it’s, | mean, it’s, you know, twenty (20) feet wide, they’ve gotta
have...you have a ten (10) feet Town setback from the road, so there’s really not much that they could do with

that. In my opinion. And again, that was the whole, | think, part of the logic and reasoning that we used for
the successful granting of the variance on the addition.
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JAY HOOLEY: | apologize. I'm just trying to keep up with you, Larry. What was the other lot you were
referring to?

LARRY O'SULLIVAN: Right now they’re asking to use a neighboring lot to help to justify the open space. When
| believe that neighboring lot could put up a, you know, at least a fence, sheds, garage, no maybe not a garage,
but certainly sheds there or something along those lines and they don’t require a building permit for and you
can put those within the property line, right on your property line, so...

NEIL DUNN: Yup.

LARRY O'SULLIVAN: Right, Richard?

RICHARD CANUEL: Excuse me?

LARRY O'SULLIVAN: Anything off on that? Any comment on that?

RICHARD CANUEL: Regarding? Sorry, | wasn't paying attention.

LARRY O'SULLIVAN: Something that doesn't require a permit that that lot could have on that corner? And
using a neighboring lot as justification for doing something on your lot, so, those are two different things...|
have an issue with. If there’s a place for this to fit outside the hundred and fifty (150) foot PRD setback, that's
the first place to try to put it. | didn’t know if you had engineering facts saying that you had a slope or if you
had ledge there or if you had...obviously, your leachfield or something, a well in that area that, therefore, you
couldn't place it? Well, then the circumstances of your lot then become far more unique and your possibilities
to put it someplace...while we’re not trying to keep you from having a pool...

FRED GREEN: Mm-hmm.

LARRY O'SULLIVAN: ...the whole idea here is all your neighbors are required to have this setback, as you are.
So tell me something different that’s about your lot, other than the fact that it’s the first one on the block.

JAY HOOLEY: But | think...my read of this is that hundred and fifty (150) foot setback would only occur to the
two lots at the very edge of the PRD. The remainder of the lots within the PRD, the hundred and fifty (150)
foot setback does not apply to.

LARRY O'SULLIVAN: Do we have a picture of the whole PRD here?

JIM SMITH: Yeah, if you go down...no, go the other way.

JAY HOOLEY: In other words, his particular lot, the setback exists within the lot itself. It does not exist in
the...if you were looking at the front of his home...

JIM SMITH: Keep going.

LARRY O'SULLIVAN: There's nothing down there.
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JIM SMITH: Yes, there is. There you go. Go to the next one.

LARRY O'SULLIVAN: Okay.

JAY HOOLEY: If you were looking at the front of his home, and Richard, please correct me, the house to the
right of his...the hundred and fifty (150) setback does not comes into play, except possibly in the very far rear
corner directly behind this property. Immediately behind the home, the hundred and fifty (150) foot setback
came and went in his property. It’s only at the very perimeter of the PRD. So he’s catching a great majority of
it, whereas the remainder of the homes just have a house to the left and the right and there is no setback
impact. Is that accurate, Richard?

RICHARD CANUEL: Well, it's compounded because this is a corner lot, too, so...

JAY HOOLEY: Right, he’s...so that makes his situation very unique. He’s...not having common land, which
some of the other PRDs did, his lot is impacted by him having the responsibility for maintaining the majority of
this setback for that side of the PRD. It’s all on his lot. In other words, Larry, this setback ends here and you’re
done for the rest of the PRD, so the next person who's just meeting the side setbacks for their lot and the next
person who’s just meeting the side setback for the lot, no a hundred and fifty (150) foot. Matter of fact, the
next lot is probably barely a hundred and fifty (150) feet in its entirety across the front.

LARRY O'SULLIVAN: | don’t see what you’re talking about there. | have the overhead here...

JIM SMITH: Okay. What he's saying is the hundred and fifty (150) feet from here to here applies to this lot. It
doesn’t affect this lot. However...

JAY HOOLEY: It’s very unique to his...

JIM SMITH: However, just to go one step further, isn’t there a rear setback to the perimeter?
RICHARD CANUEL: That’s the hundred and fifty (150) feet...

NEIL DUNN: Same hundred...

LARRY O'SULLIVAN: Hundred and fifty (150) feet all the way around.

RICHARD CANUEL: ...along the entire perimeter of that subdivision.

JIM SMITH: So they would have it on the rear of their lots.

JAY HOOLEY: Yeah, they wouldn’t get what he has surrounding the property.

JIM SMITH: Yeah, he gets it on two (2) sides.

JAY HOOLEY: Yeah, that’s exactly...that’s...okay. Yes.
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FRED GREEN: No one else has it cut right through the middle of their backyard. So it, in essence, creates a
little, small pie...

LARRY O'SULLIVAN: No, | understand it completely.

JAY HOOLEY: Okay.

JIM SMITH: Okay.

LARRY O'SULLIVAN: | don’t understand why that would make a difference.

JAMES TOTTEN: Well, they do, actually, so if you look at...there’s...one of these slides...on the GIS maps...GIS
maps, the setback goes...it does, in fact, go across everybody’s backyard, right? So it kind of circles...

JAY HOOLEY: Right,

JAMES TOTTEN: ...all the way around?

JAY HOOLEY: In the rear. Not...

JAMES TOTTEN: In the rear, right.

JAY HOOLEY: Not down the centerline of the lot and then across the rear.

JAMES TOTTEN: It goes this way, right?

JAY HOOLEY: Right. Right. In this situation...

JAMES TOTTEN: He'’s got it on two (2) sides.

JAY HOOLEY: Exactly.

JAMES TOTTEN: Which is unique.

LARRY O'SULLIVAN: Do you think it wasn't designed that way when the PRD was promoted or built, that two
hundred and fifty (250) feet wasn't considered because it was...or should not have been considered, because
we’re not gonna rewrite that ordinance.

JAY HOOLEY: No.

JAMES TOTTEN: No.

LARRY O'SULLIVAN: And if you’re using that reasoning, you’re rewriting that ordinance.
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539  JAY HOOLEY: No, it was simply the unigueness of that lot, being the corner lot in the PRD.
540

541  LARRY O'SULLIVAN: How many corner lots are there?

542

543  FRED GREEN: | would say two (2), one at our end and then the one at the other end.

544

545  LARRY O'SULLIVAN: How about the opposite side of the street?

546

547  FRED GREEN: There’s...there’s two (2) houses over there.

548

549  JIM SMITH: The large lot across the street, is that the common land?
550

551 RICHARD CANUEL: Yes.

552

553 FRED GREEN: Yeah.

554

555  JIM SMITH: Okay. So that...no...

556

557  LARRY O'SULLIVAN: This is this lot. It says number four (4).

558

559  JIM SMITH: This is common land.

560

561  LARRY O'SULLIVAN: Yeah, | gotcha.

562

563  JIM SMITH: Okay. So that wouldn’t have the hundred and fifty (150) feet.
564

565  LARRY O'SULLIVAN: Yeah. Okay, so the one that's slightly off from across.
566

567  JIM SMITH: Yeah.

568

569 LARRY O'SULLIVAN: That lot.

570

571  JIM SMITH: That would not have any hundred and fifty (150) foot...
572

573  LARRY O'SULLIVAN: Number four (4)? Or number six (6)? They don’t have a hundred and fifty (150) on the
574  side? They don’t have a hundred and fifty (150) in the rear?

575

576  JIM SMITH: No, because you got the...

577

578  RICHARD CANUEL: No, this is the only lot that is affected on two (2) sides by that one hundred and fifty (150)
579  foot buffer.

580

581  JIM SMITH: Yeah.

582
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RICHARD CANUEL: All of the other lots are just affected on the rear.
JIM SMITH: Because the common land provides the buffer.

LARRY O'SULLIVAN: See, what we have here is a map, a GIS map. It doesn’t show us what the common lands
are.

FRED GREEN: Okay.
LARRY O'SULLIVAN: It only shows where your building is on your lot.
FRED GREEN: Mm-hmm.

LARRY O'SULLIVAN: And it shows on the opposite side of your street two (2) homes that are very close to the
front of the street with the majority of the land, ninety five (95) percent of the land behind the house...

FRED GREEN: The common land
LARRY O'SULLIVAN: ...or to the side of the house.
FRED GREEN: Right.

LARRY O'SULLIVAN: On both of them. So it’s similarly placed, as yours is. That’s why | was asking, are there
more than one? Are you the only one?

FRED GREEN: Okay.

RICHARD CANUEL: Yes, this is the only one.

LARRY O'SULLIVAN: Thank you.

JAMES TOTTEN: Yeah, so slide six (6) is where | get the clearest picture of where the PRD is for...and of you...if
we make an assumption that it just surrounds everybody, it does appear that’s only really that one (1) side
that’s impacted because of the way the back, the left side property line angles back off towards Holton Circle.

NEIL DUNN: Mr. Green, how big is the pool?

FRED GREEN: The pool itself is twenty four (24) by twenty four (24) round. Well, it’s not setup, but that’s the
size that we’re looking to put in.

LARRY O'SULLIVAN: You called it a gathering place. It’s gonna be a private pool and you’re gonna have a fence
and a lock?
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FRED GREEN: Yes, definitely. My wife will make sure of that, as well I. And there's other gathering places
within the neighborhood that are similar. Across the street. Across Holton, two doors down. The other lot
that you mentioned, number four (4), all with locks and appropriate gating.

LARRY O'SULLIVAN: Mm-hmm.

NEIL DUNN: So if | may, if you were to go...the regulation is that you have to be at least ten (10) feet minimum
from the leachfield, so if you were to go and put the pool, trying to maintain it within the setback, realizing
that part of it, because of the size and so forth, might overhang, if | may say so, or encroach or set into the
setback, why didn’t you wanna put it there? | guess...you know, a little infringement is a lot different than just
throwing it out in the middle of that setback, | guess is what I’'m trying to get at.

FRED GREEN: Yeah. Understood. | mean, | think our request is to put it where it logically fits and that space
there is a yard, so it’s where we hit baseballs and, you know, do things like that. You put it there, then we
virtually don’t really have much of a backyard at all. And it’s, you know it’s what, a matter of twenty (20) feet
or so? | mean, is that...?

NEIL DUNN: So the difference between the fifty (50) foot difference between the hundred (100) foot setback
for the wood restriction and that...then getting into what you’re calling your yard, what’s there now?

FRED GREEN: In which area?
NEIL DUNN: In the area where you're looking at putting the pool now.

FRED GREEN: Just rough, kind of, land, it’s...I mean, the backyard is off the...near the setback line, which is
really the flat backyard type space, so logically, it just flows a lot better with the lot.

LARRY O'SULLIVAN: The view that we have, again, we have the GIS systems that show us the drawing and
then we have the photos. So in the rear of your house, we see a triangular section that’s lawn-ish, that looks
like it’s a lawn, and then you have woods everywhere else. So you’re talking about that triangular section of
that section being where you play catch now and that's where we’re suggesting you put the pool.

FRED GREEN: Right. Yup.

LARRY O'SULLIVAN: And where the trees are is where you wanna put the pool.

FRED GREEN: | mean that’s logically, for us, that flows for us.

JIM SMITH: Any further questions? At this point, | would open it up to anybody who is in favor? Seeing none,
anyone who has either questions or in opposition? Seeing none, we’ll bring it back to the applicant and to the

Board.

FRED GREEN: | have nothing further to add.
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NEIL DUNN: If I may, Richard? So there’s not...he's looking to cut down trees, | guess this is for you, Richard, if
you may help guide me. He’s looking to cut down trees up between the buffer, that fifty (50) foot zone
between the woodland hundred (100) foot setback and the...he can cut trees there and do all he wants and
make the yard there, correct?

RICHARD CANUEL: Yeah, that one hundred and fifty (150) feet is a structure setback. Then you look beyond
that, then there's a one hundred (100) foot natural woodland buffer as well. That you cannot cut anything
there.

NEIL DUNN: But he has that other fifty (50) feet to play with, where he would have to cut to put in the pool
anyway and...

RICHARD CANUEL: That’s true.

LARRY O'SULLIVAN: He could cut all those trees now and there wouldn’t be an issue.
NEIL DUNN: Right. That’s what...

LARRY O'SULLIVAN: Every one of them. Okay.

JIM SMITH: You know, when we look at this, we’re trying to figure out if there's a possible location and you
can put this and be in conformance with the...

FRED GREEN: Sure.

JIM SMITH: ...what would be now the site plan, because it’s not really part of the ordinance. When we look at
the addition, that had more justification in my mind because you were trying to attach that to the existing
building. So the building had a footprint. It couldn’t easily be moved. So in trying to propose that addition
which was built and granted, it made a little more sense in my mind. | think on this issue, you have something
which can be moved around to some degree. And | think if you could propose to move it into that triangular
section, even if you couldn’t fit the whole thing in, it would have less impact on the setback requirements...
FRED GREEN: Mm-hmm.

JIM SMITH: ...and...because one of the things we try to do is try to minimize the variance if possible.

FRED GREEN: Mm-hmm.

JIM SMITH: So...

FRED GREEN: Yup.

JIM SMITH: |think that’s where I’m at this point. Anybody else got any other comments?
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FRED GREEN: | have a question there, if you don’t mind. So looking at this, I'm sorry, | don’t know how well
anybody can see, but you got the setback line here. Rich, is that where you have to move out from, Richard?

RICHARD CANUEL: Yes. Yeah, you couldn’t go beyond that setback line. At least not without a variance
anyway.

FRED GREEN: Is that the line that can be on that line or have to be fifteen (15) feet or ten (10) feet...?
RICHARD CANUEL: You can be right up to that line.
FRED GREEN: You can be on that line.

JIM SMITH: See, within that triangle, which is defined at the building setback line, that’s where you’re allowed
to build.

FRED GREEN: So that setback line is the proper distance from that drainage easement?

JIM SMITH: Correct.

FRED GREEN: So the dotted line is...I can be up to that line.

JIM SMITH: Or the side lot line.

FRED GREEN: Yeah. Okay. | mean, you know, being selfish as a homeowner and a taxpayer, it’s...you’re not
getting much sun there because the neighbor has big, large pine trees, so that’s, you know....okay, and | realize
that's selfish but you know...

JIM SMITH: Well, you know, and again, part of what we’re trying to do is minimize the variance.

FRED GREEN: Right.

JIM SMITH: | mean, when you look at the addition, it was more restricted on where you could place it.

FRED GREEN: That was the only place.

JIM SMITH: You obviously couldn’t go on the other side of the building.

FRED GREEN: Right.

JIM SMITH: You had the leachfield to your rear.

FRED GREEN: It wouldn’t go in the front.

JIM SMITH: You had more to justify that.
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FRED GREEN: Right.

JIM SMITH: In this case, | don’t think you do.

LARRY O'SULLIVAN: So what...and | suspect, and why | was asking whether it could fit over here or over there,
and the reasons that you gave, Mr. Green, | thought the fit and whether it works in the yard, that’s not really
what the idea is for this Board. This Board is...these are the requirements that all your neighbors have. What
makes yours any different?

FRED GREEN: Mm-hmm.

LARRY O'SULLIVAN: You've given and we see that because you’re the corner of this PRD, you have that
additional section. So now we're thinking, okay, there's a possibility to provide you a variance here. Now how
much of a variance...

FRED GREEN: Mm-hmm.

LARRY O'SULLIVAN: ...in my opinion, are you gonna be allowed? What makes sense? If you move the pool,
why | asked about the location and the distance from the leachfield, you said you’re fifteen (15) to twenty (20)
feet from the leachfield and you have to be ten (10), okay, so we have now a buildable area that's more
defined, getting you closer to the house. Then you said it could fit where you play catch now. Okay? Well, it's
gonna be close to that drainage ditch. So rather than have us place it on the lot, what | would suggest is that
you have your yardstick out or your measuring tape out and what we would...what | would propose in the way
of a compromise to all of this is to allow instead of the entire pool to be built in the hundred and fifty (150)
PRD setback, and then have a fence around it some distance away from that, is to compromise. Put half of the
pool, half of the fence on your buildable area and put half in the PRD.

FRED GREEN: Yeah, the fence...I mean, it’s just the gating on the top of the pool, right? We’re not putting...
LARRY O'SULLIVAN: Okay.

FRED GREEN: Yeah, yeah.

LARRY O'SULLIVAN: Alright.

FRED GREEN: So, | mean, | think in the end, you’re talking about maybe ten (10), fifteen (15) feet.

LARRY O'SULLIVAN: Right.

FRED GREEN: That is, you know, so is that a hardship for the town?

LARRY O'SULLIVAN: Well that’s why these guys were just saying that your intrusion in the...

FRED GREEN: Yeah.
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LARRY O'SULLIVAN: ...is significant. ‘Cause you’ve got the entire pool in the yard. I’'m trying to come up with a
compromise, saying okay, can you come closer to the setback line?

FRED GREEN: Right. Understood. In all due respect, it's ten (10) or fifteen (15) feet because the neighbors
got...| mean, do | cut down the neighbor’s huge pine trees? [|'ve gotta leave a distance there. You know,
things like that, so...

LARRY O'SULLIVAN: Okay, so you're saying it's there or no place?

FRED GREEN: No. No, I'm just asking that maybe you allow us to do our plan.

LARRY O'SULLIVAN: Okay, well I'd like to make a recommendation that you request that the...the setback be
intruded upon than by no more than...how big is the pool?

FRED GREEN: Twenty four (24) by twenty four (24) round.
LARRY O'SULLIVAN: Twelve (12) feet.
JIM SMITH: How big is the deck that you’re proposing?

FRED GREEN: We're, you know, proposing twenty one (21) by twelve (12)? Yeah. You can see from the
diagram, it kind of curves around the pool. So, Larry, if | understand, you’re saying...

JIM SMITH: What is the largest dimension of the pool/deck combination?
FRED GREEN: It would be twenty one (21) feet across. Twelve (12) feet deep.
JIM SMITH: No, what I’'m asking is, when you combine the pool and the deck...
FRED GREEN: Oh, oh...

JIM SMITH: ...what’s the greatest dimension that you have?

FRED GREEN: | believe that’d be thirty six (36) feet.

JIM SMITH: Okay. That gives us a number to work with. | think what...intrude no more than eighteen (18)
feet.

LARRY O'SULLIVAN: I’'m just...l was hoping to draw compromise and if that's not a compromising position,
okay. Fine. | mean, two of you have already discussed not allowing this where it is. I’'m making a suggestion,

in the hopes that if Mr. Green really wants his pool, he’d agree to move it. And he already said no. Okay?

FRED GREEN: | don’t believe | said ‘no,” | said...I was just asking again. | haven’t said, you know...
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JIM SMITH: He didn’t say flat no.

LARRY O'SULLIVAN: Okay.

JIM SMITH: He just doesn’t wanna do it.

[Laughter]

FRED GREEN: Thank you, Chairman. Acting Chairman.

JIM SMITH: | think what | would propose is that the pool be relocated such that it...only eighteen (18) feet
intrudes into the required setback.

LARRY O'SULLIVAN: Okay. So that’s something that someone is gonna have to measure that. Now...
JIM SMITH: | think Richard’s....

LARRY O'SULLIVAN: That's what you’re leaning towards, right? And that's what | was suggesting to begin
with.

NEIL DUNN: How’s your tape measure, Richard?

LARRY O'SULLIVAN: Have you brought it back to the Board yet?
JIM SMITH: No, no. We're still in...

LARRY O'SULLIVAN: Okay, good.

JIM SMITH: Still discussing.

LARRY O'SULLIVAN: So here we are. We haven’t heard an awful lot out of Jim and James...or, I'm sorry, Jay
and James.

JIM SMITH: Any comments?

JAMES TOTTEN: No, | see where you’re going with it.

JIM SMITH: You think it’s an appropriate approach?

JAMES TOTTEN: | think where you’re heading with it, with a compromise, is reasonable.
JIM SMITH: Okay.

JAMES TOTTEN: Completely reasonable.
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JIM SMITH: Jay?

JAY HOOLEY: Yeah, | just didn’t think there's any way to do it without a variance.

LARRY O'SULLIVAN: Right.

[Overlapping comments]

JIM SMITH: Well, and again...

JAMES TOTTEN: It won’t fit...

LARRY O'SULLIVAN: If it’ll jam in there, fine. But | don’t see the usefulness of it and it’s not...I| mean, we’re
trying to be reasonable. Right now, it looks to me like he's gonna have to cut down, you know, probably fifty
(50) trees, maybe sixty (60) trees to do what he wants. And maybe there’ll be twenty (20) of them if he comes

the other way, so...that's just...

JIM SMITH: Yeah, well, you know there’s one other aspect to this whole situation. This lot was laid out in this
manner when you purchased it.

LARRY O'SULLIVAN: Yeah, there’s no surprise.

JIM SMITH: Hopefully, you were pointed out the limitations of what you were buying. It just didn’t suddenly
happen after you bought it. So...

FRED GREEN: Yeah, it doesn’t really happen that way, | think, but, you know, | understand completely what
you’re saying. Yeah.

JIM SMITH: Yup, okay.
FRED GREEN: Yeah.

JIM SMITH: So, at that point, if we have no further comments, I'll bring it back to the Board. If not, we’ll close
the public hearing at this point and go into deliberations.

LARRY O'SULLIVAN: Okay, did you assign James as the...?

JIM SMITH: Well, James is gonna be a voting alternate tonight since we only have four (40 regular members
anyway, right?

LARRY O'SULLIVAN: Yup, thank you.

DELIBERATIONS:

JIM SMITH: Okay.
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LARRY O'SULLIVAN: Okay. So you’ve already started on the motion there, Jim. But | don’t have any objection
to the compromise scenario. | do have an objection...

JIM SMITH: Well, | can’t make the motion, so you’re gonna have to...

JAY HOOLEY: Or someone else.

LARRY O'SULLIVAN: No, that's my point is, it’s...

JIM SMITH: Yeah.

LARRY O'SULLIVAN: ...you know, there is discussion until we have a motion, right?

JIM SMITH: Right.

LARRY O'SULLIVAN: So | don’t have anything to add to it.

JIM SMITH: Neil?

NEIL DUNN: Well, you know, it gets back to the whole spirit and that’s what these PRDs were designed for and
that's why they have the setbacks and it’s supposed to remain green space, so...you know, a compromise like
you’re talking about, | think | could probably go along with it. It still gives me question over...you know, that's
why they were designed, so they could cluster and have the open space.

LARRY O'SULLIVAN: Right.

NEIL DUNN: But I'd be amiable to a...something more a little bit along your lines.

JIM SMITH: James?

JAMES TOTTEN: Ditto.

JIM SMITH: Jay? Okay, at that point, I'm open to a motion.

LARRY O'SULLIVAN: Are you ready?

JIM SMITH: Go ahead.

LARRY O'SULLIVAN: I'd like to make a motion to approve case 4/18/2012-1 with the proviso or condition that
the intrusion into the hundred and fifty (150) feet PRD setback be no more than...what did we say it was?

Nineteen (19) feet?

JIM SMITH: Well, he said thirty six (36), half of that's eighteen (18).
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LARRY O'SULLIVAN: Eighteen (18) feet. As our compromise.
JIM SMITH: Do | have a second?

NEIL DUNN: | second it.

JIM SMITH: Neil seconds. All those in favor of the motion?
LARRY O'SULLIVAN: Aye.

NEIL DUNN: Aye.

JAY HOOLEY: Aye.

JAMES TOTTEN: Aye.

JIM SMITH: Aye. So motion passes.

RESULT: THE MOTION TO GRANT CASE NO. 4/18/2012-1 WITH A RESTRICTION WAS APPROVED, 5-0-0.
RESPECTFULLY SUBMITTED,
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NEIL DUNN, CLERK
TYPED AND TRANSCRIBED BY JAYE A TROTTIER, SECRETARY

APPROVED AUGUST 15, 2012 WITH A MOTION MADE BY LARRY O’SULLIVAN, SECONDED BY NEIL DUNN AND
APPROVED 4-0-1 WITH MATT NEUMAN ABSTAINING AS HE HAD NOT ATTENDED THE MEETING.
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