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SECTION 1.3.3.3, AND TO PROVIDE RELIEF FROM BUILDING PERMIT
RESTRICTIONS UNDER SECTION 1.4.7.2.

CASE NO. 10/17/2012-3: VARIANCE TO ALLOW A REDUCTION IN THE
NUMBER OF WORKFORCE HOUSING UNITS FROM 75% AS REQUIRED BY
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CASE NO. 10/17/2012-4: VARIANCE TO ALLOW 24 DWELLING UNITS IN A
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DIMENSIONAL RELIEF CRITERIA OF SECTION 2.3.3.7.4.5 AND THE
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PRESENTATION: Case No. 10/17/2012-2 was read into the record with no previous cases listed.
LARRY O'SULLIVAN: Are you gonna take them one at a time?

NEIL DUNN: I don’t know. | was asking for direction.

MATT NEUMAN: If | can...

JAY LEONARD: Yes...

MATT NEUMAN: State your name and...

JAY LEONARD: Good evening, my name is Thomas J. Leonard. | go by Jay. I'm a lawyer in Nashua, New
Hampshire with the firm of Welts, White and Fontaine, 29 Factory Street, and I’'m here representing the
applicants. The applicants are the two owners, as well as Mr. Tom Monahan who has an agreement to buy
the two lots that are the subject of these three variance requests. If it makes sense from the Board’s
standpoint, I'd like to consider all three of the variances at once. And the reason for that is there’s a lot of
common information. Information that is appropriate to all applications. Rather than repeat it in each one, if
we could take them all together, | think it would be more efficient. Probably more understandable for the
Board.

MATT NEUMAN: Everyone on board with that? | think that that would make the most sense.
LARRY O'SULLIVAN: Mm-hmm.

MATT NEUMAN: Yeah, that’d be great. Proceed that way.

NEIL DUNN: So I'll continue reading in the rest of it.

MATT NEUMAN: Yeah, we should read the other two in as well.

[Case Nos. 10/17/2012-3 and 4 were read into the record with no previous cases listed].

LARRY O'SULLIVAN: Okay, so there really are six different items that are asked for variances for then. Is that
correct?

JAY LEONARD: There are really three different variances and I think it’ll be more clear as | give you first an
introduction and then | will go through them one by one with some explanation, but essentially, this is a
workforce housing project. And it involves a project that...and we’re proceeding under two paths of possible
approval. The more traditional path of a variance and then a, what I’'m probably guessing is the first time
you’ve reviewed a workforce housing project under the State statute and your local regulations. So the
request is...the three specific requests that we have that we need relief and as | say, that's three variances or
three options for relief under the workforce housing scheme. Basically, we are proposing a use that is allowed
by right. It is a permitted use. The density is permitted. But what our proposal is is that we have ten (10)
twenty four (24) unit buildings where there is a restriction that limits the number of residential units within a

Page 2 of 42

OCTOBER 17 2012-2, 3, AND 4 WALLACE AND VAN STEENSBURG - VARIANCES



91

92

93

94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135

building to sixteen (16), perhaps can be increased to twenty (20). We're asking for twenty four (24). So that’s
one variance. The other variance is there are phasing rules that apply. They’re a little bit confusing when
they’re applied to a building such as this, but it looks like a maximum of two (2) buildings would be allowed
per year. That would be a five (5) year phasing. We're asking for a three (3) year phasing. Right now you have
growth restriction ordinance that is not in place. It has not become effective for the last few years because, of
course, there’s no growth and there are no permits. You will hear from us tonight about some of the
economic and the uncertainties that that causes and the economic impact that it causes, so we are asking for
relief from that regulation, from that restriction, should it become imposed over the next three years. So, in
other words, we’re really not asking for a variance unless growth gets so that the growth restriction starts to
kick in and only on this three year period of time. And then the last variance that we’re asking for is under the
workforce housing rules as passed by the Town of Londonderry, there is a requirement that when you have a
workforce housing rental situation, which is what we are proposing. Ours is a rental project. All these are
units that will be for rent. The rules require that seventy five (75) percent of the units that are built be
restricted as to the rent and the occupants. In other words, they can only be rented to those households who
meet that definition that we’ll talk about. We are suggesting that that doesn’t work. It's not economically
viable. | mean, we're asking for a relief of that seventy five (75) percent requirement to allow for fifty (50)
percent. | will go through these all carefully, but in a general sense, that’s what we’re talking about. Does that
answer the question?

LARRY O'SULLIVAN: Well, about the...
JAY LEONARD: So...

LARRY O'SULLIVAN: On the first one, we have a “variance to allow project phasing to exceed the maximum
number and to provide relief from building permit restrictions. What was the building permit restrictions? Is
that the number...?

JAY LEONARD: No, that’s the growth ordinance.
LARRY O'SULLIVAN: The growth ordinance.

JAY LEONARD: Yes. And they’re actually not in place, but when you’re financing a project such as this, the
uncertainty of that raises a problem and that’s why we asked for it. Even though it’s not really in place and we
actually discussed that. Some would say we don’t need a variance yet. We just wanna be clear and put the,
you know, have the Town understand that we need to know what the real phasing is and that it can’t change
after we start for financial reasons. That's the purpose of asking in advance. So....well, let me kind of back up
if | may. Does that satisfy your questions right off the bat here?

LARRY O'SULLIVAN: Yeah, | guess. How about the dimensional relief criteria? And additional criteria of
Section 2.3.3.7.4.6?

JAY LEONARD: So the ordinance is very complicated and what we had to do was go through each section of
the ordinance and | believe what you’re referring to is the section that governs the number of units within a
building.
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LARRY O'SULLIVAN: Okay.

JAY LEONARD: So what happens is the workforce housing regulation as developed by the Town of
Londonderry starts out with the proposition that you cannot have more than sixteen (16) units in a building. It
then goes on to offer some relief for that under very specific circumstances and the relief allows a maximum
of twenty (20) units per building. So technically speaking, | need to ask for relief from the sixteen (16) units,
and then also from that regulation that only allows up to twenty (20). The regulation that allows up to twenty
(20) doesn’t really meet our circumstances, nor does it meet the circumstances of the land which it depends
on, so we need relief from both of those, but it’s really the same question. What we’re seeking is a building
that has twenty four (24) residential units in it. So it’s the same request, it’s just because of the way the
ordinance is written that we have to include several sections. And really, the same thing is true of the sections
that | listed in the phasing and the growth. There are, again, a couple sections that refer to the same
restriction. But there really are only three restrictions that we’re gonna focus on. The phasing, which is
presently...well, it’s hard to know how many years is. What we’re asking for is three (3) years. The number of
units in a building, we’re asking for twenty four (24), and the percentage of restricted units is listed as seventy
five (75) percent. We're asking for fifty (50). So those are the only three requests. There are just many
sections.

LARRY O'SULLIVAN: And have you spoken, Jay, with the Planning Board about this or Town staff about this?

JAY LEONARD: Yes, we’re gonna go through that. We’ve had an extensive discussion, both with staff and with
Planning Board, and that’ll all be part of what this is and | appreciate that this is, | think anyway, probably the
first time you’ve heard about a workforce housing and the New Hampshire statutory scheme. So any
guestions I’'m gonna try to answer as best | can. | certainly want you to interrupt me and thank you for the
dialogue. So let me kind of back up if | may, just to kind of get us started in a slow fashion. Let me regroup
here, make sure | got my notes too. So first off, my name is Thomas Leonard. | go by Jay. | have with me Tom
Monahan and we have Karl Dubay and then in the rear, | have Mr....Karl Dubay, by the way, is an engineer who
studied the land and he can answer questions should they...and then in the rear, we have Mr. Russell
Thibeault. His group is applied economics research. He’s an economist and he’s gonna give us some help on
what becomes an important part of this discussion and that is the economic viability of a multi-family rental
project that meets the requirements and the demands of workforce housing. So we have him here. We also
have...and let me pass out some information. | have given...Jaye Trottier has helped me out quite a bit here in
understanding what I’'m supposed to do. | gave her electronically this information. And | understand this is all
today, so this is a lot of stuff and we appreciate your patience on that. This is one for everybody. It’s basically
a hard copy of what you have electronically and | know some people prefer to have a hard copy, so that’s why
you have both [see Exhibits “A” through “F”]. In addition, Karl is offering a nice, neat plan...

NEIL DUNN: A ream of paper.

JAY LEONARD: And for the...Okay. So, let me start by giving a little bit more of an introduction to the very, in
a simple fashion, what the project is. And then what I'd like to do is talk about the two paths of approval and
make a distinction between the path of the variances, which | think you’re probably...| mean, you’re obviously
very familiar with, and then the path of workforce housing in the New Hampshire statutory scheme and how
that all relates and then | will take you step by step through the variance requirements, the five that we
typically have to do, and then | will take you step by step through the alternative path of workforce housing.
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But I'm gonna start with a little bit of an overview and start there. So, as | said, the project is a project of two
hundred forty (240) units, ten (10) buildings, twenty four (24) units in each building. It's a multi-family
workforce housing rental project. A lot of different terms. They all have very specific meanings. And what I'd
like to do is have Karl just go to the first of the...next slides, yeah [see Exhibit “D”]. And you’ll see an aerial and
this will show you where it is. It’s on Perkins Road. So right there is Exit 5 heading...if the top of the page is
north and you see the intersection, the road that is parallel with Interstate 93 is Perkins Road. You see the
aerial of the hotel. The site that we’re talking about is immediately south of the hotel site. And it
involves...we actually have two (2) tracts of land and I’ll explain how we got to that, but let me simply leave it
that we have two (2) tracts of land now, the Wallace and the Van Steensburg, that are involved in this
particular project. The project, as | say, is a rental project and we’re asking for three (3) year phasing, no
growth regulations, should they become in place, and fifty (50) percent of the units will be restricted. What
I’'ve given you is a number of reports. I've given you a report and we will go through these going forward here.
I’'ve given you a report from Mr. Thibeault. It’s an economic report about the viability of the project as
proposed. I've given you a report from Mr. Mark Fougere [see Exhibit “E”], who is a planner and he’s been
working with the Town and he did some work with the Planning Board. His report is a research on primarily
the growth ordinance and the effect of these different restrictions on a workforce housing project. He’s an
expert in workforce housing. You’ll also see a report from Mr. Karl Dubay [see Exhibit “C”]. His report is on
the efficiency and viability of this particular site for workforce housing. And you will see a letter from some
bankers who can talk a little bit about the financial concerns in a project such as this. And then | have
presented a memo which summarizes the overall argument that you’re gonna hear today. And it gives you
some foundation for some of the path to approval as | would suggest. So there are two paths to approval.
The very first is obviously a variance and under a variance, we have the five criteria. | think the Board is very
familiar with those. But this particular scheme of things is very interesting because there is a State statute
that requires towns to provide reasonable and realistic opportunities for workforce housing. And workforce
housing in the context of rental properties is a residential rental unit that is affordable to a family of three (3)
with sixty (60) percent of the median income for the county, and the county considered here is west
Rockingham. So you will see that discussion in both the report of Mr. Thibeault and in the report of Mr.
Fougere. But | think the most important thing I'd like to...and | rely...or | leave it up to you to examine those
reports and the memo for further support of that, but the most important thing, | think, right here is that this
project is workforce housing. It’s designed to provide rental housing to the middle and lower income people,
but it is not a subsidized housing in any way. The mechanism that the State law, or the goal of the State law is
to require towns to make...to look at their zoning ordinances and their planning regulations and make sure
that it is possible. It is reasonably viable, and they use the terms “economically viable,” that workforce
housing projects can be developed in a way that actually works financially. So that’s the context that we have
to look at some of these variance requests and the reason | bring that up is | know that this Board had a little
bit of history with the cell tower, probably what Mr. O’Sullivan was talking about, but basically, a couple years
ago, there was the cell tower project. The Board ended up approving the cell tower and it went to the
Supreme Court and the Supreme Court for New Hampshire confirmed the Board’s action as being thoughtful
and exactly the right way to proceed when you have what I'll call this umbrella over you. And basically, that
cell tower case was very similar to what we’re gonna talk about here today. To remind some who weren’t a
part of the Board then, basically what happened was there was a Federal law that said it’s up to towns to
regulate cell towers so long as your regulations don’t actually prohibit it in effect. Well, there’s a very similar
State law about affordable housing and in particular, affordable rental housing. So that State law is kind of the
context for a lot of our discussion. As in the case of the cell tower, it was appropriate, for instance, to, when
you examine the unnecessary hardship requirement under a variance, it was appropriate to consider the
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Federal statute that should you run afoul of the Federal statute, it would invalidate your action and override
the decision. So this Board granted a variance under very specific terms because it was clear that if you didn't,
then the Federal law would kick in and they’d get a cell tower anyway and you would not have the opportunity
to regulate as you do as part of this process.

LARRY O'SULLIVAN: Potentially.

JAY LEONARD: Potentially. That’s right. So we’re basically in that same kind of thing. The statutory scheme
for workforce housing is sort of an umbrella and you, as a Board, get to look at that umbrella and the purposes
and objective of that umbrella in making your decision in particular about whether this piece of property is
appropriate for relief under the zoning variances. So...and let me also say, | appreciate that there’s a lot of
information here and as | say, the variance requests are more typical and probably more common to you, but
we expect that you may want more information and we’re happy to work with you on that. We consider this a
joint effort in a lot of regards. The bottom line is that our goal is very much consistent with workforce housing
goals and the Town of Londonderry has also adopted those same goals. So let me take a look at the workforce
housing, if | may. What I’'m gonna do is ask Karl...at the end, there's actually the workforce housing statute
and you will find in your packet there is a workforce housing statute. And the reason | point that out is it’s
helpful in understanding this whole thing. First off, the workforce housing State law and it should be at...no, it
should be that Wallace Farms...

KARL DUBAY: PowerPoint?

JAY LEONARD: ...PowerPoint and it’ll be the second to the last.
KARL DUBAY: Just photos here.

JAY LEONARD: Okay. It should be further down.

KARL DUBAY: That’s the last one.

JAY LEONARD: That’s the last one? So our electronics didn’t work, but luckily, you should have it...if you run
through the PowerPoint, you should see...it's Chapter 299:1 was the State law that was adopted and it is now
RSA 674:58 through 61. And | think you’ll find in the packets that were presented to you, in that hard copy
and the electronic copy, you should be able to find it in there. But basically, what the workforce housing State
law does is it requires...it starts out with a finding that New Hampshire is suffering from a housing shortage
that, and I’'m gonna quote, “that poses a threat to the State’s economic growth, presents a barrier to
expansion of the State’s labor force, undermines the State’s efforts to foster a productive and self reliant
workforce, and adversely affects the ability of many communities to host new businesses. And as a result of
that finding, the New Hampshire Legislature went onto adopt a scheme where the State could be assured that
municipalities are given the power to waive certain restrictions on the event they interfere with a reasonable
workforce housing project. And what the State law says is that a town has an obligation to provide, and I’'m
gonna quote here because this is really the bottom line, “reasonable and realistic opportunities for the
development of workforce housing, including rental multi-family housing.” And that you’ll find in the
handout. That’s RSA 674:59, |. That’s the primary obligation. Now that's a term that is new. We haven’t
heard that. What does it mean to be reasonable and realistic opportunities? Well, later on you’ll see that it’s
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defined. And reasonable realistic opportunities require that the opportunities, as presented by local
regulations, or by the Town in any fashion, the opportunities have to be economically viable. And those are
the, kind of the buzz words. “Economically viable.” And that is what Mr. Russell Thibeault studied. The
economic viability. And when you study the economic viability of a workforce housing project, you have
to...the statute directs that you consider, and again I’'m gonna quote, “the collective impact of all such
ordinances and regulations.” So it’s really common sense in a lot ways. What we have to do is we have to
take a look at how the regulations in the zoning and planning, and it actually applies to both zoning and to
planning, but the task is to take a look at those regulations and measure the impact as compared to the goals
of workforce housing. Sometimes regulations have indirect consequences. They perhaps cause costs to be
much higher than we would first guess or they may actually have consequences that you don’t expect. This
gives the Town, and through you, a land use board, to take a look at that and make sure that we’re actually
accomplishing the goals of the statute and that the regulations are effective in accomplishing those goals. If
the adversely affect the economic viability of a project, this Board needs to waive them because the State has
said, and actually the Town of Londonderry has also said that it is a primary goal to provide rental housing,
multi-family rental housing, to workforce families. So that’s kind of the umbrella that we’re talking about. The
procedure is set up in statute. We can talk a little bit more about that as we go forward. But let me get back,
if I may, get back to the actual program that we’re talking about. And we have up on the screen right now the
colored site plan [see Exhibit “B”], and you should also have one of these in the electronic version that | have.
But basically, the site is on Perkins Road. It’s in the AR-l zone. The two properties...the Wallace property is
immediately south...could I ask you, Karl, to go back to the aerial again? The aerial shows this a little bit
better. It should be the first one. Yeah. Okay. So you can see the interchange and...yeah, there you go.
Thank you. You can see the interchange. That building between Perkins Road and Interstate 93 is the hotel.
Just south of that, toward the bottom of the page are the two lots that we’re talking about. The first lot is the
Wallace lot, which is approximately twenty four (24) or five (i.e. 25) acres. And then further south, the next lot
is the Van Steensburg lot. That’s approximately seventeen (17) acres. There is, as | say, the hotel, then
directly across Perkins Road, access through Vista Drive is Vista Ridge which is now a condominium project.
Actually, I'm sure many of you are familiar with it, but it is a project of about two hundred forty (240) units.
There are ten (10) buildings and they have twenty four (24) units in a building. Now, | understand it is now
condominiumized. Our project is for rental project. That is a commitment. It cannot be condominiumized
until after the thirty or forty (40) years of commitment that is required by the workforce housing. So we’re
not similar to that project for many reasons, but | just wanna be sure that...| want everybody to understand
where we are in relationship to that. Going back to our site, so it is between Perkins Road and 1-93. It has
substantial common boundary with 1-93 and is basically just...as you take the exit ramp from...I believe that’s
Route 287

TOM MONAHAN: Mm-hmm.

JAY LEONARD: Yeah, 28 heading south on 93. As you’re on the exit ramp, you start to see the property and it
goes for a substantial distance south. Now, Londonderry has spent some time with this concept project
already. We’ve worked closely with the Planner. Mr. Monahan, Mr. Fougere, and Mr. Dubay all worked with
the Planner and we actually...| was not involved, but you will find in your packet some minutes of Planning
Board meeting from, | believe it was May of 2012. Just this past May. And what they did was, they went to
the Planning Board for a conceptual discussion and the proposed...at that time, they were proposing larger
buildings. Forty eight (48) units per building. And they discussed a particular layout of the plan. And they
received some serious comments. So what they did is took the input from the Planning Board, from some of

Page 7 of 42

OCTOBER 17 2012-2, 3, AND 4 WALLACE AND VAN STEENSBURG - VARIANCES



316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359
360

the neighbors, and Mr. Monahan actually went and made an agreement with the Van Steensburg to acquire
that second lot, which is now a part of this application, because it made it easier for him to accomplish some
of the goals and some of the suggestions that the Planning Board had made. So | encourage you to take a look
at the minutes in there, but basically, what the Planning Board said was they recognized that this is a use
that’s permitted by zoning, they recognized that the concept of workforce housing is important, both from
State law and local law, but they also recognize it’s a big project and they asked Mr. Monahan to move the
buildings back toward the rear of the lot, which actually means closer to the highway, and they asked him to
consider leaving some space open in front. They asked him to consider smaller buildings that forty eight (48).
They asked him to consider a number of other things that we’ll go through and the primary reason he made an
agreement with the other property to the south is to accomplish those things. So let’s talk a little bit about
the site itself. You can see in this plan, in this aerial, and then we’re gonna go to the actual site planin a
moment here, but I'd just like to have to take a look that there is a tree line. You can see it in the aerial here.
It’s about halfway back through the depth of the property. That's an important thing to recognize. If you can
go to the...actually, go to your plan before we get to these pictures. What the Planning Board asked was...in
the earlier plan there were more buildings in front of that tree line. In other words, along Perkins Road. What
Mr. Monahan is proposing here today is that there are eight (8) buildings that are actually to the rear of that
tree line. So they are in the presently forested area. The forest, obviously, allows for some screening. But we
recognize you gotta cut the trees to build the buildings as well. But it does afford an opportunity for more
screening and it is a specific response to the Planning Board. You’ll also see that as you look at this particular
plan now, the two buildings to the right, those are actually on the Van Steensburg property and part of this
application...by the way, let me...I didn’t say yet, and | don’t want to assume that everybody understands,
workforce housing is permitted but you have to get a conditional use permit. We fully intend to go through
that entire process. This request here today is not to avoid any of that process. So should you grant us relief
from these three restrictions, we would then have to go through the conditional use process, conditional
permit, and then at the same time, we would be doing the subdivision and the site plan process, so all of that
review by the Planning Board is ahead of us and we want you to know that we understand that.

JAY HOOLEY: Can we just get one clarification on that?
JAY LEONARD: Sure.
MATT NEUMAN: Go ahead.

JAY HOOLEY: So you’re not looking to bypass the conditional use permit portion of increasing from sixteen
(16)?

JAY LEONARD: We're not looking to bypass it but that does not give us the twenty four (24) that we actually
need to make this economically viable. So that’s why we’ve asked for the variance. And it only allows the
maximum for the Planning Board to give up to twenty (20). So does that answer your question?

JAY HOOLEY: Yes. So in other words, you’re not looking for us...

JAY LEONARD: So we do need relief from that because the Planning Board doesn’t have authority to do
beyond twenty (20) units.
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JAY HOOLEY: Which you may or may not get.
JAY LEONARD: Right.

JAY HOOLEY: Okay.

JAY LEONARD: So those...

JIM SMITH: Just...to clarify that just one more. The twenty four (24) would be the...replace the twenty (20)?
Is that what you’re trying to...?

JAY LEONARD: Twenty four (24)...yes. So right now, you start out with a requirement that no more than
sixteen (16) in a building.

JIM SMITH: Right.

JAY LEONARD: Under the conditional permit process, if you’re land has certain conditions, which ours does
not, but the way, but if it does, you can ask the Planning Board for relief from that sixteen (16) limit rule and
they might be able to grant up to twenty (20).

JIM SMITH: Right.

JAY LEONARD: But that's not good enough for us. We can’t...ours is not economically viable even at twenty
(20). So, and the Planning Board doesn’t have authority to go beyond twenty (20). So we have to ask the
Zoning Board for the twenty four (24).

JIM SMITH: So then you would not have to get the conditional approval....

NEIL DUNN: Correct.

JAY LEONARD: No, that’s correct. We will not be asking them for...what we would do is then go to the
Planning Board and say, and this is an example, should you grant us the right to have twenty four (24) unit
buildings, we will then take that zoning variance and go to the Planning Board and we would propose a plan
such as this that shows twenty four (24) unit buildings. And they would review it as a conditional permit with
all the review that is typically done, but that one issue of twenty four (24) unit building would be resolved. |
see some question.

JAY HOOLEY: | apologize, | think | just heard a different answer than what | heard the first time.

LARRY O'SULLIVAN: Yeah, me too.

NEIL DUNN: Mm-hmm.

JAY LEONARD: Well, | must have misunderstood the question.
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JIM SMITH: That’s why | asked the question.

JAY HOOLEY: | know you're allowed sixteen (16).
JIM SMITH: Right.

JAY LEONARD: Right.

JAY HOOLEY: Are you looking to bypass the conditional use permit process completely to go from sixteen (16)
to twenty four (24)?

JAY LEONARD: Yes. Well, yeah, we’re looking for a decision on...to go to twenty four (24).
JAY HOOLEY: Without having to go through...

JAY LEONARD: Without having to ask the Planning Board. But we are going to go through the conditional use
process, which is, you know, several pages in the regulations. So | think that...does that...?

LARRY O'SULLIVAN: Did they...did the Planning...I haven’t been through the minutes here that you kindly
included in the sixty six (66) pages of notes that we’re gonna be reading...sometime, but | guess the issue is
really that the Planning Board is limited to twenty (20) and...did they mention at that meeting that we talked
for years, meeting after meeting after meeting with abutters, with people all over town, with builders and
developers, and that was our compromise is sixteen (16). Because originally, it was gonna be ten (10) |
believe. | mean in 2002, | think it was, maybe 2004 we were talking about this and it was ten (10).

JAY LEONARD: So | appreciate your question. |think it's a fair question. | think I’'m gonna answer it.
LARRY O'SULLIVAN: Okay.

JAY LEONARD: | understand what you’re saying. Basically, the zoning says sixteen (16). And that’s why we’re
asking for a variance.

LARRY O'SULLIVAN: Now it’s the sixteen (16).

JAY LEONARD: That’s why we’re asking for a variance, so | have to demonstrate to you that I'm entitled to a
variance on that issue. And | think | can. The other path of approval is | have to demonstrate to you that that
particular restriction means that this project is not economically viable. In other words, if you make me go by
that restriction, limit my buildings to sixteen (16) units a building, the additional cost on this project will make
it economically unviable and we will not be able to provide rental housing at rates affordable to that
designated population that the State statute says we must. Okay, so that...

LARRY O'SULLIVAN: On this lot, or these lots or, or this piece...

JAY LEONARD: That’s correct.
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LARRY O'SULLIVAN: ...or this land, or...

JAY LEONARD: That’s correct.

LARRY O'SULLIVAN: Okay, so you're starting with a cost...
JAY LEONARD: Well, I'm gonna take you th...

NEIL DUNN: Not...well, go ahead. We'll get there, but what you just said is not what is required. These lots
don’t have to be at workforce housing.

LARRY O'SULLIVAN: Right.

JAY LEONARD: No. So, let’s just go...I hear your question. It’s fair and | hope | answer it. We'll come back if |
didn’t, okay?

JIM SMITH: Just to clarify one point.

JAY LEONARD: Yes.

JIM SMITH: Okay, | think when you’re talking about conditional approval and all...you’re talking about two
different processes. One for the whole project, which you’re not trying to get a variance from, and the second
one is the limit of sixteen (16) that you’re trying to get a variance from. Is that what you’re saying?

JAY LEONARD: Yes.

JIM SMITH: Okay.

JAY LEONARD: I’'m gonna go through the process. I’'m only asking for relief on the number of units in the
building.

JIM SMITH: Right.

JAY LEONARD: So, you know, it may help if I...if you look in the handout...
JIM SMITH: Which handout?

JAY LEONARD: Attached...yeah. That’s a good question.

[Overlapping comments]

LARRY O'SULLIVAN: Do you have a page number or an index or Dewey decimal or something?
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JAY LEONARD: Okay. Soin the...I presented a memo under my letterhead and it’s then a summary of the
facts, the lot, et cetera, and attached to that are some exhibits and | included in those exhibits the workforce
housing...it’s called inclusionary housing, and then there’s workforce housing section of that, and then in that,
it talks about the series of requirements for a conditional permit. The sixteen (16) units per building is only
one of those many requirements. We’re gonna deal with all those other requirements in a typical fashion.
The only one requirement that I’'m asking you to deal with is the sixteen (16) and the reason is that the
Planning Board doesn’t have authority to waive that. So I’'m looking for you to give relief on what amounts to
a zoning restriction. And that, as | say, the process is variance or relief under the workforce housing statute.
So let’s talk a little bit about what Londonderry has done with regard to housing and workforce housing in
particular. Londonderry actually has a Housing Taskforce. They spent a, as you mentioned, Mr. O’Sullivan,
they spent a substantial amount of time studying the existing housing, studying the housing needs. The short
story is that they decided to adopt some inclusionary housing with a goal toward meeting the obligations that
relate and that are mandated under the State statute for workforce housing. And | applaud their efforts. |
think they did a great job. Workforce housing has many different faces or components. You know, you can
have single family housing that’s workforce, you can have multi-family, and you have of course ownership and
you have rental. The biggest problem that Londonderry has is there are no rental units and | think you’ll see in
one of the exhibits that | attached to my memo, Mr. Fougere did a report and there were actually, and I'm
gonna get the number wrong, but it’s in the vicinity of nine hundred fifty (950) rental units in 2000 and he
thinks that right now there are no more than that. And the Londonderry Housing Task Force found that
we’re...you do not meet the needs and the demands for rental property. This project is specifically directed at
that need and at that demand. What the Housing Task Force also did was look at sites and you will see...and |
attached their report and actually, they have a map and you will see as one of the exhibits, | believe it’s on
page twenty one of the Housing Task Force report, they identify tenor eleven sites across the Town of
Londonderry that are the best sites in town for multi-family workforce housing at high densities. And the
reason they do that...it was specifically in response to that identified need. And, of course, of the ten sites,
one of them is the site you’re looking at today. That is the Wallace site and the Van Steensburg site. It’s right
there and that’s why we’re here. This site has.

NEIL DUNN: Would...
JAY LEONARD: Yes.
NEIL DUNN: Would that have been two sites because they are separate lots or would it have been one site?

JAY LEONARD: Well, it was an area. So what the Housing Taskforce...| don’t even know if they knew who
owned it. What they did is the identified the site and the reason they did is because there’s very good access,
both Perkins, Route 28 is very good access, of course excellent access along Route 93, right at the interchange,
very good soils, the zoning is right on a zoning line. The hotel is, | believe, C-ll. So we’re on a zoning line. And
all infrastructure is in place. There’s sewer, there’s water, and it’s appropriate for a dense project. Well, Mr.
Dubay took that a step further and you’ll see...| handed out, both electronically and in paper, Mr. Dubay did a
study [see Exhibit “C”] where he actually looked at each of the...each of the sites that were identified by the
Housing Task Force. And on the rear, this is what his study looks like. It’s in your packet as well. And what he
did was he examined the qualities of the site in an effort to determine which of those identified sites were
actually reasonably possible for a cost effective and therefore affordable multi-family rental project. Now
keep in mind, the zoning ordinance is now in place. It allows multi-family workforce housing. It has identified
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most, if not all, of these lots. These areas. It’s basically an overlay on a couple districts. Ours is one of those
that it is permitted. But then you have to look at, well, is it even possible to accomplish what the housing
..inclusionary housing is trying to accomplish. And if you look specifically at each site, our site is number one.
It's the only site that has all of the characteristics that are important to an efficient multi-family rental project.
It is...in essence, it’s been identified by the Londonderry Taskforce as one of ten and it has been identified by
Mr. Dubay as the very best and perhaps the only one that could actually accomplish multi-family workforce
housing under the local zoning scheme in any kind of efficient and affordable way. And that’s what this study
does. It'sin your packet. You can take a look at it when you have some time. So that’s kind of the facts of the
matter on Londonderry’s efforts regarding housing. Now as we go in this process, both in the zoning variance
process and in the workforce housing process, it’s very important to keep in mind the purposes of all these
ordinances because of course, when you’re considering a variance, the most...the biggest focus is always what
are the purposes, what are the objectives of zoning? And when talking about an unnecessary hardship, of
course, we talk about the fair and substantial relationship of a particular restriction and how it affects a
reasonable use. So zoning and the purposes are very important. General purposes of workforce housing and
the local inclusionary housing are very clear. And that is to provide affordable housing to low and moderate
income people. Again, this is not subsidized in any sense. All the State does is it requires municipalities to
make is possible to have an economically viable project that will deliver affordable rental units. That’s all. It’s
not subsidized. The specific buzzwords again are to provide reasonable and realistic opportunities for the
development of workforce housing, including rental multi-family housing. Londonderry re-states that. They
actually adopt the State purposes. They come right out and say that they, the Londonderry inclusionary
housing purposes, are to ensure continued availability of diverse supply of home ownership and rental
opportunities for median and lower income citizens. So those are stated goals of both the State statute and
the local ordinance.

NEIL DUNN: What ordinance number would that be?

JAY LEONARD: Okay, so the Londonderry ordinance is Section 2.3.3 and the purpose clause in thatis .1. So,
and that is also in the exhibits that I've attached. So it should be 2.3.3.1 is the purpose of inclusionary zoning.

NEIL DUNN: Thank you.

JAY LEONARD: Now, we’re asking for relief from three restrictions. The number of units in a building, the
phasing and the growth restrictions, and the percentage of restricted units. And each of those restrictions, of
course, has a secondary, I'll call it a secondary or...call it any kind of purpose you want, but it is a purpose. It's
not the primary goal, obviously, and it is a restriction that the Board has the right to waive if it interferes with
economic viability. It is also a restriction that the Board has the right to grant a variance from if it does not
have that fair and substantial relationship to a reasonable use. So, those purposes...the number of units is
particularly interesting because generally speaking, and actually the State statute allows for towns to regulate
the height, the number of stories, or the size of buildings. And the purpose of those kind of regulations, of
course, is to manage the scale that a building has. Keep the scale of a building within the context of its
surrounding community. But it does not say that you can regulate the number of units in the building because
regulating the number of units doesn’t have anything to do with the scale of the building. It's more associated
with the internal configuration of the building. So it’s not...it doesn’t correlate to the size necessarily. So
that...the purpose of that is very diff...it's not as clear. The purpose of phasing and growth is probably very
clear. There’s two parts of phasing and growth controls. Phasing, in part, is how do you phase the
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construction of a particular site. So you wanna make sure that if, in this example, we’re building two hundred
and forty residential units, you wanna make sure that all the infrastructure is in place before you deliver any of
those residential units. You don’t wanna have somebody occupying the home where the septic isn’t...the
sewer isn’t connected. That's one part of phasing. That, | wanna tell you right now, is...we’re not asking for
any waiver on the discussion of how that occurs. In other words, we will go to the Planning Board. They're
gonna say “you can build some units, but in order to get an occupancy permit, you’re gonna have to be
connected and we know that. So that's not the kind of phasing we’re talking about. We’re really talking about
the growth restriction type phasing. And New Hampshire state law is very clear that the towns can manage
growth if they’re not...if they do not have the capacity to deal with anticipated growth. Of course, ten, fifteen
years ago, that was a problem. Right now not so much. We’'ll talk a little bit about that, but that’s the purpose
of a growth ordinance, to manage the town’s infrastructure, the delivery of those services, and make sure that
the town is not overburdened by demands caused by a particular project. And then the third restriction that
we’re seeking waiver from is the percentage of units that are restricted. |think probably it’s not a stated goal,
the ordinance does not say what that purpose is, but probably the purpose is to generate as many workforce
housing units as is possible. But again, that has to be in the context of “economically viable,” and you’re
gonna hear from Mr....you will see in Mr. Thibeault’s report that to require seventy five (75) percent of these
units as restricted units makes it economic...it’s not economically viable. And actually, that...well, we’ll talk
about that some more. So those are the purposes that you have to keep in mind as we go through this thing.
What I'd like to do is kinda go step by step through the site. I'd like to just show you a little bit more about the
site and then I’'m gonna take you step by step through the variance requirements. But if | may, I’'m gonna call
on Karl here to bring up some slides and you can just go one by one through them [see Exhibit “D”], Karl, and
I'll take a minute and explain. So basically, this is the site. You can probably see it better from...in your packet,
but that's Perkins Road that you’re looking at. You’re looking across a field there and the rear is the treed area
that | pointed out earlier. You can go to the next one Karl. That is the farm. That's the Wallace farm. One of
the requests that the Planning Board made was that Mr. Monahan, in the development of this project, protect
the farmhouse and he has agreed to do that. So part of the reason that the buildings that we are proposing
are all to the rear is to accommodate protection of this and in response to the Planning Board. Both requests
of the Planning Board. Okay, this is the rear portion of the land. The treed area of the land. Basically, just to
the west of Route 93. That is the entrance ramp of Route 93 looking from the land and the next slide gives
you...

JIM SMITH: Can | interrupt at that?

JAY LEONARD: Yes.

JIM SMITH: How recently was that picture taken?
JAY LEONARD: A couple of days ago?

JIM SMITH: Okay.

UNIDENTIFIED MEMBER OF THE PUBLIC: No.

UNIDENTIFIED MEMBER OF THE PUBLIC: No.

Page 14 of 42

OCTOBER 17 2012-2, 3, AND 4 WALLACE AND VAN STEENSBURG - VARIANCES



630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647
648
649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673
674

TOM MONA HAN: Yesterday.

NEIL DUNN: This one or the wood one?

LARRY O'SULLIVAN: That's the new...that’s the new ramp? That’s the new ramp? There you go.
JAY LEONARD: All these pictures were taken yesterday.

LARRY O'SULLIVAN: Mm-hmm.

JAY LEONARD: So that’s the existing 93 south ramp. To put it in perspective, at the beginning of that ramp is
the area of the hotel. The hotel, by the way...well...Okay. This right here is still on that same ramp, looking to
your right as you would be traveling and that's the subject property. That’s the Wallace property right there
from the ramp. The next one is actually on the Wallace property, looking to the highway. Again, you can see
that it’s treed. The next...this is the front of the Wallace property as you go up the hill, which would be south
and the reason |...we show this is through the discussion with the Planning Board, the Planning Board asked
that Mr. Monahan maintain those trees and the present vegetation that is along Perkins Road and he agreed
to do that as much as is reasonably possible, so our goal is to maintain that screen right there. The next is an
intersection that is the, presently the access to Vista...to the Vista Ridge project. Right now, the Planning
Board asked Mr. Monahan to investigate the possibility of access directly across the street, creating a four way
intersection. It’s a safer...Mr. Monahan is in that process. He has a verbal agreement with the present owner
of that property. That property, by the way, is the hotel property. You know, probably a hundred (100) feet
south or not even of...a hundred (100) feet north, I’'m sorry, of the Wallace border. So short story is Mr.
Monahan has an agreement to gain an easement to allow for a four way intersection as requested by the
Planning Board. Next one is another view from the property through to the highway. The next one is actually
the same thing, only looking all the way across the highway. That building is actually on the other side of the
highway. That's the new building at the same ramp, but on the other side, the north side. Northbound side.
This is a picture of the Vista Ridge property. These are, as | say, there are ten (10) buildings. These are all
three (3) story buildings and the footprint is roughly nine thousand (9,000) or nine thousand five hundred
(9,500) square feet. The footprint of the buildings that we propose is in that same range. | believe the
footprint is nine thousand four hundred (9,400) square feet for the buildings that we propose. Each of these
have twenty four (24) residential units in them and each is three (3) stories. The same is true for the ones that
we propose. These are not the design that we propose. One of the things that happens in the planning
process, and we’ve already started that discussion at the Planning Board level, is that we talk about design and
that’s still an open discussion. But just to give you a little bit of sense of what our neighbors are and things.
We're within the scale of those buildings around us. By the way, the hotel is actually a three (3) story building
with a little bit of a peak and it is a fifteen thousand (15,000) plus square foot footprint. So it’s substantially
bigger than any of the buildings that are proposed in this plan. The reason | point that out is, of course, under
the State zoning scheme, there’s an obligation to...when considering variances, there’s an obligation to
consider some of the properties in the immediately surrounding areas and these are those properties. Okay,
the next...

LARRY O'SULLIVAN: That isn’t a residence, by the way, that’s a commercial business.

JAY LEONARD: Pardon me?
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LARRY O'SULLIVAN: This is a commercial building.

JAY LEONARD: That’s correct. But it's immediately abutting. It is the very next building and property. So let
me take a minute and kinda look at the requirements for a variance. And what I'd like to do is...each of these
restrictions is generally similar for purposes of discussion of the public interest, substantial justice, and the
intent of the ordinances. So, if | may, what I’'m gonna do is take each one by one for purposes of hardship
discussion and then we will talk in a more general sense for the other requirements. But | know the hardship
discussion is always the one that seems to cause the most difficulty, so I’d like to speak about that first, if |
may. The number of units in a building. We’ve talked about the standard that we’re looking at, and the
standard for unnecessary hardship is owing to special conditions of the property, how does this particular
restriction relate to its purposes? And we have to find a fair and substantial relationship and that has to be
justified in its restriction on a use. On a reasonable use. This use that we have here is workforce multi-family
housing. It is, by definition and by law, a reasonable use because the Town of Londonderry has said that they
want multi-family workforce housing rental units. And they’ve designated this zone as the zone to handle that
kind of use. And they’ve also said that the density that we’re proposing is okay. So we’re not asking for any
density change, we’re not asking for any use change. This is a permitted use which is, by law, a reasonable
use. So the question is is this restriction accomplishing a...does it have a fair and substantial relationship to
the goals of the statute? And the goals of the statute are very clear. They’re all those workforce housing
goals. They're clearly stated and that’s both at a State and a local level. So when you look at the number of
residential units in a building, it’s in that context. How does the number of residential units relate to the
purpose of providing affordable rental housing? Now, the secondary purpose may be scale of a building, but
as | mentioned a little bit earlier, the internal configuration of a building does not determine its scale. We're
committed to three (3) stories. We’re committed to a footprint of nine thousand, four or five hundred (9,400-
9,500) square feet, similar to the scale of buildings around us. We’re committed to a design process with the
Planning Board. We're just saying we’d like to have those buildings include twenty four (24) units. You asked
a little bit about the...or you made comment about the history of that requirement and that's a very important
part of this discussion. I've attached as part of the exhibits to my memo, you will see Planning Board minutes
from March, May, and | believe September of 2010. And that was the primary part of those public hearings.
And there was discussion about sixteen (16), twenty (20), twenty four (24), and even larger. | think there was
actually discussion of thirty six (36) at one point. One of the goals of the Planning Board in making the
regulation was consistency because that rule, that restriction of sixteen (16) units per building, applies across
town, so it applies to multi-family buildings that are market driven and it applies to workforce housing because
they wanted consistency. But you’ll see in the minutes that a number of people recognized that when applied
to multi-family rental properties, it may pose a significant problem and you’ll actually see that Mr. Thompson,
the Planner for the Town back when they were considering this, put a memo together and you’ll see his memo
in the exhibit that I've attached. He put a memo together that says you have to be careful in multi-family
rental situations because by increasing...by reducing the number of units in a building, you affect the cost of
that project substantially. He estimated that it was ten (10) percent. Mr. Thibeault has gone through the
exercise and his report actually concludes that it’s closer to thirteen plus percent. So that’s a cost that I'm
gonna suggest to you is an indirect cost. It’s not a cost that helps anybody. It doesn’t help the town
accomplish their goals, it doesn’t help manage the scale of the building, it doesn’t help any of the stated or
even implied purposes of zoning or planning. But it’s a cost that prevents this project from being economically
viable and that's what Mr. Thibeault’s conclusion was. He said flat out that you cannot do this project with
sixteen (16) units in a building. It does not work from a financial standpoint. Now, you will see also there’s
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some...the next slide...and I...go to...the next, very next one...that’s it again? Okay. So in your packet...in your
packet you will see some information from Rick Schutter. Rick Schutter is from Schutter Construction, Inc. and
he put together costs associated with a sixteen (16) unit building as compared to a twenty four (24) unit
building. And he's in the business of constructing these buildings and | should also say this is probably a good
point to bring up Mr. Schutter and Mr. Monahan’s relationship to workforce housing. Mr. Monahan has done
workforce housing projects before. He’s presently in the middle of one in Bedford. Mr. Schutter is building it
for him. And they’re very familiar with the numbers. Mr. Monahan is actually a public housing manager. He
has a certificate. He’s on the Housing Commission in Nashua. Has been for many, many years. They know
what they’re talking about and this sheet of paper that you have is an analysis by Mr. Monahan, with Mr.
Schutter’s particular expertise in construction costs and you’ll see the differences in the cost. And the short
story is that for a project like this, two hundred forty (240) units, if it’s done in sixteen (16) unit buildings,
which would be fifteen (15) buildings instead of ten (10), it’s thirty seven million, three hundred thousand
(37,300,000) dollars. Ifit’s done in ten (10) twenty four (24) units buildings, it’s thirty three million
(33,000,000) dollars. So that’s a substantial difference. The difference, Mr. Thibeault will tell you, makes it
economically unviable. It does not work and you will not be able to get it financed or investors to do it. Now,
one of the other things that I'd like to point out about this requirement of sixteen (16) versus permission to do
twenty four (24) is actually also contrary to the Planning Board’s request that we leave open space,
particularly in front. Keep in mind that if you do a sixteen (16) unit building, it's fifteen (15) buildings. If you
do a twenty four (24) unit building, it's ten (10) buildings. And that has an immediate impact on the site and
what is open space. So Mr. Schutter points out that it has a serious adverse impact on site costs and
construction costs of the building, but it also has a planning impact that | think is in direct conflict with
Londonderry’s zoning purposes and certainly planning purposes. It takes away open space. Now, let me say
that all of this...earlier we talked about this tower case. And the reason | brought the tower case up is it’s very
important because the same rules apply here. In considering an application like this, and focusing on the
unnecessary hardship, that case, and | encourage you to read it, because it’s really pretty straight forward in a
lot of senses, and | think you’ll find it helpful, it says that in a case such as the one we’re talking about here,
when you have that umbrella type statute, in that case it was a Federal law mandating that you have to be
able to connect cell towers to effectively provide cell service, here you have to be able to provide workforce
rental housing. So that’s the umbrella. Yes, sir.

NEIL DUNN: We don’t have to provide all rental housing. Or rental housing totally. We could do that with
individual ownership housing, is my understanding, so it sounds like you’re skewing it.

JAY LEONARD: No. You absolutely, and I'm gonna read it again, you absolutely must...let me get the statute
and...cause it’s a good point and | think...so what State statute says is, and this is RSA 674:58...I'm sorry,
674:59, it says “Every municipality that exercises the power to adopt land use ordinances and regulations,
such ordinances and regulations shall provide reasonable and realistic opportunities for the development of
workforce housing, including rental multi-family housing.” So it’s a must. It’s a mandate. It is...this State law
requires the Town of Londonderry to do that. Now, the Town of Londonderry acknowledged that mandate
and actually adopted inclusionary housing. And in the inclusionary housing, they permit multi-family rental.
The only problem is that as applied to this particular site, which is a site that is the best in town for high
density affordable housing, that one restriction makes it economically unviable and that’s the problem we
have here. These three restrictions, that being a major one. But that's what we’re talking about. We have an
umbrella of a mandate that says we have to provide affordable housing and I’'m asking you to consider that as
you consider unnecessary hardship. And if you look at that case, it’s Daniels vs. Town of Londonderry, the
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Supreme Court of New Hampshire specifically said, and there’s a couple of key phrases here that | think are
helpful, it said that it was appropriate. This Board acted properly in that particular case and the court noted
that it was very appropriate for you to consider it an umbrella. It was very appropriate for the Board to
consider the mandates of the Federal statute because your action is reviewed in that context. It then went on
to say in terms of...in terms of a hardship, the suitability of the specific parcel of land should be considered for
purposes of determining a hardship. So, in other words, the fact that this piece has been identified by the
Londonderry Housing Taskforce and has been furthered demonstrated to be perhaps the very best piece of
land for multi-family high density rental property in the town, that makes this unique because this piece can
accomplish the goals that the Town of Londonderry has said they want to accomplish. That is providing
affordable rental housing. So | encourage you to take a look at that when you have some time, obviously.
But...

LARRY O'SULLIVAN: You just...you just hit a couple of buttons for me that you said “unique.” What made it
unique? Because it’s the only one that fit your criteria?

JAY LEONARD: No, that's your criteria.

LARRY O'SULLIVAN: No. The criteria where you had twelve (12) different, eleven (11) different lots.
NEIL DUNN: It was a [indistinct].

LARRY O'SULLIVAN: You said that...

JAY LEONARD: Well now...now keep in mind, though, that what the task is, and again, this is not...I'm not
making this up...Your task...your task is to take a look at the collective impact of all ordinances and regulations
and determine whether there are opportunities for development. And those have to be realistic opportunities
and that means economically viable. So you gotta look at all these, the impact of these restrictions and
basically the sixteen (16), the phasing, and the seventy five (75). You look at those and if they make it so that
it's not economically viable, if they...and actually, the words are if they make it...if those conditions or
restrictions have a substantial adverse affect on the viability of the proposed workforce housing
development, then they need to be waived. And they need to be waived because those restrictions are
interfering with delivery of an affordable rental home. That's what we’re trying to accomplish here. That’s
what the Town of Londonderry says we want to accomplish and that’s what the State law says we wanna
accomplish. The reason I...the reason | have said to you that this is an appropriate property is because the
Town identified it as one (1) of ten (10) and in further examination of those ten (10) parcels or twelve (12)
parcels, many of those don’t have water and sewer, don’t have good access, don’t have good soils, have steep
slopes. This does not. This has good slope...no slopes of substantially...

LARRY O'SULLIVAN: What suits your purposes best, of those twelve (12) lots, this one suits your purposes
best. We didn’t say it was the best. You’re saying it’s the best.

JAY LEONARD: But that’s...

LARRY O'SULLIVAN: Granted.
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810 JAY LEONARD: ...okay. Fine.

811

812  LARRY O'SULLIVAN: Granted.

813

814  JAY LEONARD: Okay. Okay...

815

816  LARRY O'SULLIVAN: So what makes it unique?

817

818 JAY LEONARD: That makes it unique. That’s what the State Supreme Court said in Daniels vs. Town of
819  Londonderry. The fact that this is particularly suitable for high density multi-family rental property makes it
820  unique. Especially in view of the fact that the Town is obligated to deliver high density affordable housing.
821

822  LARRY O'SULLIVAN: You just gave me eleven (11) other places and you said that this one’s unique.

823

824  JAY LEONARD: Butl...

825

826  LARRY O'SULLIVAN: Pratic...
827

828  JAY LEONARD: Well...

829

830  LARRY O'SULLIVAN: Particularly suitable for multi-family. 1 don’t mean to be argumentative...

831

832  JAY LEONARD: No, no, | appreciate that.

833

834  LARRY O'SULLIVAN: I’'m trying to get to what you were calling “unique.”

835

836  JAY LEONARD: Okay and | think | can answer that and...

837

838 LARRY O'SULLIVAN: Please.

839

840  JAY LEONARD: Because, again...so now we have these ten (10) parcels and they all look like they handle the
841  task. The problem is that when you apply the Town of Londonderry regulations to each of those site, they
842  can’t support...they will not be appropriate and they cannot be efficiently used for high density rental housing
843  and there are reasons for it. And you’ll see the checklist here. So for example, one of those

844  properties...there’s a couple of them, you'll see in the topography section, there’s a column of...where it says
845  “topography.” Well, what that means is those sites which do not have a check, that means that the

846  topography is not appropriate for high density. So, while...

847

848  LARRY O'SULLIVAN: Of this size or of any type?

849

850  JAY LEONARD: Well...for high density, because of the steep slopes.

851

852  LARRY O'SULLIVAN: Okay. I’'m trying to get to...

853

854  JAY LEONARD: Yeah.
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LARRY O'SULLIVAN: ...to an equals to equals, apples to apples...
JAY LEONARD: Yeah.

LARRY O'SULLIVAN: There’s eleven (11) sites up there that can handle forty five (45) or more acres, or forty
(40) acres or more...

JAY LEONARD: Well, you have to have twenty (20) acres to be permitted to do workforce housing.

LARRY O'SULLIVAN: Okay.

JAY LEONARD: So, that’s one of the conditions that the Town has...

LARRY O'SULLIVAN: Forgive me.

JAY LEONARD: And we’re, of course, not asking for a waiver.

LARRY O'SULLIVAN: I’'m trying to get to the point where you’re saying it’s unique for the size of the project
that you have...is this the only one that’s forty (40) acres that's on that list? Is that what’s gonna make it
unique?

JAY LEONARD: To be honest with you, I'm not following you.

LARRY O'SULLIVAN: Okay.

JAY LEONARD: | think the uniqueness is that it's a high quality piece of land that can handle high density
residential property in an efficient way. Don’t forget, the other part about this is that it has to be done in a
way that remains affordable. You know, some of those places may have excessive ledge, steep slopes; that's
gonna put the cost out of reach. So that is a consideration because you have to look at the impact of the
overall zoning scheme and the regulations as they apply to a particular property.

LARRY O'SULLIVAN: Last question about this.

JAY LEONARD: Sure.

LARRY O'SULLIVAN: Your parcels here, one (1) through eleven (100), are identified by our town and your...
JAY LEONARD: Mr. Dubay.

LARRY O'SULLIVAN: Mr. Dubay...

JAY LEONARD: Did further analysis.

LARRY O'SULLIVAN: Analyzed these eleven (11).
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JAY LEONARD: Yes.

LARRY O'SULLIVAN: Okay. So there’s only eleven (11) sites in Londonderry...
JAY LEONARD: Well...

LARRY O'SULLIVAN: ...that are in this category.

JAY LEONARD: That’s correct.

LARRY O'SULLIVAN: Okay. Alright.

JAY LEONARD: Those are the ones that are identified by the Housing Taskforce. Yup. So...but the real point of
all this is that Daniels vs. Londonderry says that that’s what you look to. If this is particularly suitable to your
goals, providing affordable renting housing, that is support for a variance. And that's the reason | point that
out. It’s, you know, that’s an important consideration. | think...well, let me also say in kind of a summary
fashion, you have a report from Colliers International, which is a group that finances institutional projects such
as this. And you’ll see in there that a discussion of the effects of some of these restrictions on financing and
all. That and Mr. Thibeault’s study will help support the discussion that we have here. Let me talk a little bit
about the...so that is the support for unnecessary hardship as it relates to the number of units in the building.
Don’t forget, the way you support a restriction is to demonstrate a fair and substantial relationship to the
purpose. | understand your concerns, but we still haven’t any suggestion whatsoever that by requiring sixteen
(16) units, you will get more affordable housing. It doesn’t make sense. It doesn’t...there’s no relationship
there. That relationship, sixteen (16) units as a maximum, does not provide more housing. That's the bottom
line. And that's really the question before you because under the State statute, there must be a fair and
substantial relationship to the goal. So let’s go back to phasing and growth, or let’s take on phasing and
growth. Phasing and growth, the purposes, I've outlined them in my memo, it’s basically to manage when the
town does not have the capacity to meet the demands and you can see that in the stated purpose of the local
ordinances and you can see it in the State law and in my memo, | cited both. You know, | know this is getting
long and | don’t wanna go through that. But please take a look at that. Also, please take a look at Mr.
Fougere’s report, because what | asked...Mr. Fougere is a planner. He does a lot of plan...he actually
represents a number of different towns and he does private planning and he has taken and worked with the
planners here in town and looked at your Master Plan, he’s looked at your Capital Improvements Plan, he’s
looked at your Sewer Master Plan, he's looked at the existing circumstances, both in terms of infrastructure
and in terms of planned infrastructure. He’s also looked at your schools. You'll see that the demand on your
schools is way down. Enrollment is off twenty (20) percent or whatever, and he actually gives you the specific
numbers in there. You’ll see that over the last several years, and | believe all the way back to 2007, there has
been no growth restriction because there is no growth. So there is no demand on the town. The town has the
capacity to deliver the services and infrastructure that it needs to deliver with the anticipated growth. Growth
isn’t there. So the purposes of these restrictions, the phasing and the growth restrictions, there is no purpose
and in the State law, it actually says that if you have to review this annually, and | know your ordinance does,
your growth ordinance reviews annually, you can’t have a continuing restriction. If there's no need for it, you
cannot impose it. The only way you can impose it is if the town does not have the capacity to meet the
demand. We are not in those circumstances. | think everyone in this room wishes we were because that
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would mean everybody was selling their home and having a job. We are not there now. So the request that
I’'m making here today is relief from a restriction that certainly is not accomplishing a purpose that is a
legitimate purpose. That is, managing the capacity to deal with demand. There is no problem with that. And
taking it a step further...

NEIL DUNN: No, go head, I'm sorry, I'll let you finish [indistinct].

JAY LEONARD: Well, let me just take it a step further, as the Planning staff...each year they review...

NEIL DUNN: Mm-hmm.

JAY LEONARD: There has been no restriction since 2007.

NEIL DUNN: Mm-hmm.

LARRY O'SULLIVAN: Since Granite Ridge [indistinct].

JAY LEONARD: Pardon me?

LARRY O'SULLIVAN: Since the Granite thing came up, right?

JAY LEONARD: I’'m not sure. I’'m not sure when it was...

LARRY O'SULLIVAN: That was the reason [indistinct].

JAY LEONARD: ...but my point is, certainly for five years, there's been no restriction because there is no
problem with the Town’s capacity to meet demand for services.

NEIL DUNN: So at this point, the restriction is not a restriction on you. What you’re after.

JAY LEONARD: That’s...well that...

NEIL DUNN: And then you additionally...

JAY LEONARD: That’s partially correct.

NEIL DUNN: ...additionally, you get points for workforce housing that would put you ahead of anybody else
who was not doing workforce housing. So there are provisions to give you bonus points or favorable
treatment in the process.

JAY LEONARD: Okay, so...and that's the problem. And if you look at the letter from the Colliers, which is part
of the exhibit, you’ll see that...of course, phasing does have immediate restrictions. It doesn’t make sense at
this point in time, nor does it make sense with this project. But it does have immediate restrictions. The

growth restrictions are not in place yet. The worry is that, let’s just say for example that you agreed with us
that three year phasing is appropriate. You know, it minimizes the interference with constr...with the
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construction process and it’s actually to everybody's advantage. It accomplishes the goals of some financial
viability, economic viability, because it shortens construction time, it saves on site, and it allows for economies
of scale to actually...So let’s say that you agree with the three years but don’t give us a waiver on the growth
restriction and two years from now, the growth restriction is put in place. We’re not gonna be able to get
financing because a bank is not gonna allow a project like this to be construct...this is a thirty plus million
dollar project. The way it starts out is you have construction financing and then you go into a permanent
financing. Banks need certainty. Financial institutions rely on certainty. The more you go out in time, the
bigger the problem. There’s a problem of potential construction costs going up. There’s a problem with
interest rate changes and all those have a very significant impact on the cost of the project and therefore, the
economic viability of the project from the standpoint of delivering an affordable rental unit within the rules.
An affordable rental unit, we have to...to meet that requirement here in Londonderry, that means that Mr.
Monahan had to deliver for rent a rental unit at eleven hundred (1,100) dollars a month because you’re not
allowed to include utilities or anything like that. So the effective price is eleven hundred (1,100) dollars a
month. Now, as you see these numbers, and they’re in your packet, it doesn’t work unless you can doitin a
compressed time, we can do it in three years, with twenty four (24) units instead of sixteen (16), and with fifty
(50) percent restricted instead of seventy five (75). So let me...well, I'm not sure if that answered your
question, sir.

NEIL DUNN: Well, | guess I'm just...
LARRY O'SULLIVAN: | didn’t think you asked it yet.

NEIL DUNN: Well, no, my point was that he really doesn’t fall into the...but you’re referring more to the
phasingin 1.3.3.3...

JAY LEONARD: Yeah, that is a restriction right now.

NEIL DUNN: That's the current restriction you’re after.

JAY LEONARD: Yes.

NEIL DUNN: And in...so, you want two hundred...

JAY LEONARD: We need both, though, because | need to get that certainty.

NEIL DUNN: And we're talking to point five on -2 case right now, correct? The phasing one.
JAY LEONARD: Yes.

NEIL DUNN: Okay, that's why I’'m just trying to...

JAY LEONARD: Okay, no. Appreciate it.

NEIL DUNN: You're right, the hardship is the hardest one for all of these.
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JAY LEONARD: Yes.

NEIL DUNN: A lot of the other stuff’s gonna fall. So you would be allowed technically forty eight (48) units a
year and you want...

JAY LEONARD: It's no relief. We would be allowed forty eight (48) units a year...
NEIL DUNN: And that's why it would take five years...

JAY LEONARD: Right.

NEIL DUNN: ...to get your two forty (240).

JAY LEONARD: Right. And we need to be able to compress this in three years. So let’s just talk a minute about
what that really does, though, and you’ll see the economics in there, both Mr. Thibeault, Colliers Bank
and...talk about the economics, but | think there's also some other associated benefits with compressing the
construction. The site won’t be disturbed for as long. And that's an important thing. Economies of scale;
you’re able to take advantage of economies of scale when construction occurs together. The idea of having
twenty four (24) units in a building as opposed to sixteen (16) also takes advantage of economies of scale and
also minimizes the site construction costs. So those are two very important factors in this consideration. |
mentioned that the schools are fine. Mr. Fougere, as an expert in town planning and also as an expert in
workforce housing, actually came out and concluded that the town has no worries, their present
circumstances with municipal services. They are in good shape. You have planned appropriately. This
particular project will not alter your demands for infrastructure. It won’t cause any new fire, police, school
demands. The school demands on a project like this are very minimal. Actually, municipal services are very
minimal. But the developer will put all utilities on site, so there's no real cost to the town in any sense and all
of the infrastructure is already in place. No demand for services. Let’s take a just a minute here and talk
about the seventy five (75) percent restriction. Again, the primary consequence of that restriction is economic
and Mr. Thibeault will talk about it. He came to the conclusion that there is no way that this can happen with
seventy five (75) percent restricted units. He came to the conclusion that fifty (50) percent would work. It’s
tight, but it’ll work and that's what we’re asking for. So we’re not asking for great relief. Mr. Fougere did a
study...or looked into some of the other towns in the area, what do they typically require? |think I can
generally say that they’re...almost every town is fifty (50) percent or less. Most towns are twenty five (25) or
thirty (30) percent on what they require their mix to be, workforce housing versus market units. The reason
for that is sometimes workforce units are not profitable. Sometimes it costs you more to build it than you can
make while you rent it, so the theory in all of this is that you can make enough in the market rates to cover
whatever it might cost to provide the affordable ones. But | think there’s some other things to consider.
Again, please look at the purpose because the purpose of this...the overriding purpose, both locally and state
wide, is to provide housing, and here we are talking about a restriction that actually prevents it. If you require
seventy five (75) percent, it’s not gonna happen. So | understand that the goal is to get as many as you can,
but here we have a situation where Mr. Monahan is talking about delivering one hundred twenty (120)
affordable rental units. If you require him to deliver whatever seventy five (75) percent is...a hundred eighty
(180), then he can’t do it in an economically viable way. It doesn’t work without subsidies and we’re not
looking for subsidies. So that's the primary comment. The other comment that I'd like to make on this is keep
in mind that workforce housing is restrictive in two fashions. It restricts the rent so that the rent can only
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be...and there’s a mathematical calculation. Right now it’s about eleven hundred (1,100) dollars a month. It’s
thirty (30) percent of the median income of households. Actually, thirty (30) percent of sixty (60) percent of
the median income of three (3) family households in the county. So there's a little bit of a calculation but the
short story is it’s eleven hundred (1,100) dollars a month. That's the rent restriction. But the other thing that
workforce housing does and one of the things that the local ordinance does to assure that a developer who
represents, is gonna do workforce housing is actually doing it, is they require the owner, once this thing is
built, the regulations in the Town of Londonderry require that we deliver to you, to the town, demonstration
that the people who occupy these are those people with moderate incomes; sixty (60) percent of the median.
Well, that's fine, but think about the impact of that. Basically, what that means is all those renters out there,
we don’t get to just rent these units at a low price to whomever might need or want. We have to make sure
that the population is less than half the population. Now, | understand that goal and we’re not asking for a
waiver on that. |just want you to understand and think about what an impact that has when you say “restrict
seventy five (75) percent. Now, all of a sudden, all these...seventy five (75) percent of the units in these
buildings can only be rented to a very...basically, sixty (60) percent of half. So it’s thirty (30) or forty (40)
percent of the population. So that is what Mr. Thibeault studied when he talked about the economic viability
and the impact of this particular restriction on this project. Again, | ask you to think about the Daniels case
because | think that supports the whole notion of unnecessary hardship in the context of workforce housing
because none of these regulations, none of these restrictions have a fair and substantial relationship to their
purpose and they all prevent a reasonable use, which this town has designated multi-family rental housing.

NEIL DUNN: | haven't read the economic analysis, but these are all two (2) bedroom, three (3) bedroom?
What are your units?

JAY LEONARD: That...it’s...right now we’re talking about two (2) bedrooms. | would say that the mix may
come up at the planning process...

NEIL DUNN: Right, but in order...part of the qualification process, it has to be a minimum of two (2)
bedroomes...

JAY LEONARD: Yes.

NEIL DUNN: ...for the workforce, or you can have one (1) bedroomes...
JAY LEONARD: No.

NEIL DUNN: ...or you can have three (3) bedrooms?

JAY LEONARD: Yeah...

NEIL DUNN: Again, we haven’t had a chance to read through all this, so...
JAY LEONARD: No, no | understand and | appreciate the question.

NEIL DUNN: ..I'm just trying to get some background.
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JAY LEONARD: So the statutory requirement is that in order to qualify as workforce housing, you must have a
minimum of fifty (50) percent or more with two (2) bedrooms. And we will definitely meet that. The mix is
usually seventy (70) to thirty (30) percent, thirty (30) percent being one (1) bedroom. That final determination
has not been made because we’re still designing buildings. It’ll depend a little bit on the design of the building
and things like that. There will be a mix. It’ll be learning toward the two (2) bedroom.

NEIL DUNN: So if you had seventy five (75) percent requirement, then seventy five (75) percent of the units
would have to be two (2) bedrooms?

JAY LEONARD: Well, the mix of...
NEIL DUNN: | mean, based on our seventy five (75) percent. Is that correct?
JAY LEONARD: No. No.

RICHARD CANUEL: No, Neil, that’s fifty one (51) percent of all the units in development have to be at least
two (2) bedrooms.

JAY LEONARD: And then...
RICHARD CANUEL: [indistinct].

NEIL DUNN: Okay, so some of the one (1) bedrooms could qualify for that thirty (30) percent of sixty (60)
percent...

JAY LEONARD: Workforce housing.

NEIL DUNN: ...which would be a lower rent, | would imagine.

RICHARD CANUEL: Sure. Right.

JAY LEONARD: Well, it’s still the same formula, actually.

NEIL DUNN: Right, that’d be eleven hundred (1,100) dollars...

JAY LEONARD: Yeah.

NEIL DUNN: But one (1) bedroom is usually cheaper than a two (2) bedroom?
JAY LEONARD: To build, yes.

NEIL DUNN: Well, to rent. | mean to rent.

JAY LEONARD: Yeah. Yeah.
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NEIL DUNN: If | was renting it.

JAY LEONARD: Well, yes, but don’t forget that it may very well be that the market rate for one (1) is over
eleven hundred (1,100) dollars.

NEIL DUNN: | know...

JAY LEONARD: Yeah.

NEIL DUNN: ...and we haven’t seen that...

JAY LEONARD: No.

NEIL DUNN: ...and I'm sure we’ll go there, believe me.

JAY LEONARD: And...Right. And you...there is information for you on that.
LARRY O'SULLIVAN: Did you find it, by the way?

JAY LEONARD: | think the other...

LARRY O'SULLIVAN: [indistinct].

JAY LEONARD: The other thing | wanna make clear as part of your question. The way it works is, let’s just
assume some numbers for discussion here.

NEIL DUNN: Sure, yeah. [Indistinct].

JAY LEONARD: If there were seventy (70) percent two (2) bedrooms and thirty (30) percent one (1) bedrooms
and the requirement is that we have fifty (50) percent workforce housing, then the mix of workforce housing
units will be that same seventy (70)/thirty (30). You see what I’'m saying? So seventy (70) percent of the
whole is also gonna be the same mix for workforce housing. So the workforce housing half would still be
seventy (70) percent two’s and...it has to be the same mix. Thirty (30) percent singles. Okay? So that’s the
discussion on hardship. The bottom line is that Daniels case makes it very clear that hardship is appropriate in
this case because of the nature of this particular property and the particular problem that the Town of
Londonderry has identified. I'll take just a minute, | think the public interest, spirit of the ordinance, the not
being contrary to public interest, and the substantial justice, those are all similar issues. The bottom line is it's
a stated purpose to accomplish affordable housing. Certainly, if you grant this relief and it accomplishes
affordable housing, then we will have accomplished the spirit of the ordinance. We will certainly not be in
contrary...we will not be contrary to the public interest and we will have demonstrated substantial justice
because all of those are what the goals are. That's what we’re trying to do. The difficulty is in applying all
these detailed restrictions to particular pieces of property and particular projects. Similarly, there’s no threat
to health, safety, and welfare in any of these circumstances. If you waive the phasing, there’s no threat to
health, safety, or welfare. In fact, it might support a better construction effort. The same thing is true...and
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the only other thing I'd like to point out, generally speaking, the substantial justice discussion usually asks the
Board to balance the harm imposed by a particular restriction as compared to the benefit gained by the
general public. Here we're talking about phasing over three (3) years. We're talking about a building of
twenty four (24) units instead of sixteen (16) and we’re talking about reducing seventy five (75) percent to
fifty (50) percent, all in an effort to make this economically viable. That...to require those restrictions and to
eliminate this project is a huge loss. So the benefit of requiring those things really doesn’t...it doesn’t get you
any place. It doesn’t help the town in any way, but there’s a huge loss if you lose the project. There is also
this last requirement about you can’t...no diminution of value in surrounding properties. | think that's
probably pretty straight forward. These, of course, are not variances for use. They’re not variances that allow
new density. The multi-family workforce rental housing is permitted. So that's not the question. That’s
not...the project...it’s not a question of whether this project will have an impact. It’s a question of whether the
variances will have an impact. Will it be harmful to surrounding values if you phase over three (3) years
instead of five (5). |think probably the opposite. It’ll help surrounding values because it gets it over with. The
same thing is true on the other restrictions as well. They’re not harmful to surrounding values, especially in
view of we’re gonna go through the planning process and actually do what the Planning Board has asked in
terms of screening, in terms of location of buildings back in the forested area, open fields, maintaining
buffers, et cetera. So we are going to go through that process. So we’ve talked a lot about workforce housing.
It’s all been in the context of it being that umbrella that | call it, only because that's what the Supreme Court
called it. But workforce housing also has its own scheme for towns to provide relief from restrictions. And
that's RSA 674:58 through 61. And I've talked in a general sense what that us. It’s a little...it’s different than
the variance scheme. So if you want, you could grant the variance and we don’t have to talk about workforce
housing anymore. But if you want to...if you feel uncomfortable with the variance or need more information,
the workforce housing scheme is more about an exchange of information and basically what it allows you to
do is ask us for information, primarily focusing on the impact of these restrictions on the economic viability of
them. And we are asking for relief. You may decide that it’s not appropriate that we can do it economically
viable way [sic] and then deny us. Our remedy would be to go to court and there is a specific court process
that we could go to. And the only reason | bring that up is that’s kind of what this...the mandate means. If we
did not agree on what was appropriate and what was necessary for economically viable, a court would review
it and they basically look at exactly what I've been telling you. The test for a court is “does the condition or
restriction have a substantial adverse effect on the viability of the project?” So that's kind of the overriding
principle. We have to make sure that there's a way to generate affordable housing in an economically viable
way. And that’s what the workforce housing statute says. That's what the Town of Londonderry has
acknowledged. And that’s really where we are. There are two (2) separate paths to get there. Once is the
variance path and one is the court path. Of course, we're not interested in the court path. We would like to
work with you. Let me also say | know you got a lot of information. We expect there to be an exchange. I'm
not asking for you to decide tonight. I’'m assuming that that wasn't...

MATT NEUMAN: Yeah, no, | mean at this point...
JAY LEONARD: No, no.
MATT NEUMAN: ...and the amount of information that you’ve thrown at us...

JAY LEONARD: No, and | want you to know that we don’t expect that. We know this is a process.
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MATT NEUMAN: Mm-hmm.

JAY LEONARD: | want to work with you and | think we can answer your questions and | think we can end up
with a workforce housing rental project that is one that the town is happy with and proud of on a site that’s
very appropriate.

MATT NEUMAN: And at this point, | think it is probably...
NEIL DUNN: One question...
MATT NEUMAN: Okay.

NEIL DUNN: | know you wanna take a break, but the step from sixteen (16) to twenty (20) was a conditional
use thing?

JAY LEONARD: Yes.

NEIL DUNN: And in our workforce housing, Inclusionary Housing Section 2.3.3, and then if you go to 2.3.3.3.2,
it talks about the Planning Board and conditional use permit and you’re only recourse is Superior Court and
the ZBA cannot go above that. Should we be hearing that one? ‘Cause we’re really stepping right through
that.

RICHARD CANUEL: | was waiting for somebody to bring up that question. In my take on looking at the
ordinance, there’s a two step process. Number one, when you talk about the density allowed for multi-family
dwellings and workforce housing, you start off with sixteen (16) which is permitted by right by the ordinance.
The Planning Board is granted authority to an increase to twenty (20) by issuance of a conditional use permit.
However, as our ordinance is drafted to comply with the provisions of the statute, the statute says that the
ordinance cannot be drafted in such a way that makes workforce housing, and we’ve heard this a number of
times, economically unviable. So there’ve been provisions drafted in our ordinance which allows the Planning
Board to grant relief of the dimensional requirement. Part of those dimensional requirements is the density.
So my take on this is the purview to increase the density for workforce housing lies with the Planning Board
and that the applicant needs to demonstrate to the Planning Board the economic viability on how that works
to allow the increase in the number of units. So | don’t think the Zoning Board even has jurisdiction to grant a
variance for any of those provisions because those provision are granted to the Planning Board.

NEIL DUNN: Well, | mean, that’s basically...

LARRY O'SULLIVAN: Why are we here then?

JAY LEONARD: So let me respond to that if | may.

NEIL DUNN: So...before you go there, if | may, Jay, do you feel we have jurisdiction on any of the cases or just

the one that’s dealing with the conditional use and the...excuse me a minute...the dimensional or whatever we
wanna call that. So we would have...well, the phasing, would we have jurisdiction?
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RICHARD CANUEL: Okay, | believe you do.

NEIL DUNN: Okay. And then so the...reduction in the number...

RICHARD CANUEL: Then the other issue of the seventy five (75) percent requirement.

MATT NEUMAN: Mmm.

LARRY O'SULLIVAN: What was that? We have the authority?

RICHARD CANUEL: | believe you do. Because you look at those provisions that state that workforce housing
has to include those number of units, seventy five (75) percent of those have to be workforce housing. And
that’s under the provisions, the criteria for the Planning Board to grant a conditional use permit. It doesn’t
give the Board, the Planning Board now, the authority to waive those requirements, so | think in that
particular instance, the Board does have purview to increase that from seventy five (75) percent to the fifty
(50) percent. Or decrease that, | should say.

NEIL DUNN: After a ruling by the Planning Board or prior to?

RICHARD CANUEL: Prior to. Because you look at those provisions of the ordinance, Section 2.3.3.7, the
standards for the requirements for multi-family workforce housing, and it says the criteria for the Planning

Board to grant a conditional use permit, the seventy five (75) percent is one of those criteria.

NEIL DUNN: So we just implemented this whole thing with the workforce and this section of our ordinance
when?

RICHARD CANUEL: When did this go into effect? Goodness...

JAY LEONARD: Two thousand ten (2010).

LARRY O'SULLIVAN: Two thousand and ten (2010).

RICHARD CANUEL: Yeah. Yeah, it was very recent.

NEIL DUNN: Two years ago?

RICHARD CANUEL: Yeah.

NEIL DUNN: And we’re that far off, if we’re basing it on what we’re hearing?
LARRY O'SULLIVAN: No.

RICHARD CANUEL: No.
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NEIL DUNN: Well, no, if we set it up to comply with the RSA and with the seventy five (75) percent and all
that...

RICHARD CANUEL: Mm-hmm.

NEIL DUNN: ...and it’s not gonna work economically anywhere in Londonderry because of the nature of
Londonderry perhaps...| don’t know, I’'m just saying it seems like we’re questioning this whole ordinance that
was put in two years ago, which....Okay, I'm just trying to get a better read on it. It’s a fairly new addition and
we’re looking...we’re being attacked on all sides on it is all my concern is.

LARRY O'SULLIVAN: But we had another one, 2008...

NEIL DUNN: Yup.

LARRY O'SULLIVAN: ...I think there was one in 2004. | think there was another one. All about workforce
housing. | mean, | have a lot of the hard copies still.

NEIL DUNN: Right, but this was where...

LARRY O'SULLIVAN: But thisis...

NEIL DUNN: ...the meat of it, using the State...

LARRY O'SULLIVAN: It’s not significantly different, except for the RSAs. The RSAs are two years old.

NEIL DUNN: Right, well the RSAs give it a little bit more strength. So then we implement it referencing RSAs
and it seems not to be appropriate or strong enough is, | guess, my point.

JAY LEONARD: Well, if | may...

NEIL DUNN: | mean, it has me wondering that maybe we obviously need to...
JAY LEONARD: If I could just respond to that.

NEIL DUNN: ...get updated.

JAY LEONARD: The restrictions that we’re asking for relief from are minor. These are...you have a very
organized process for Planning Board review and | would very much say that it’s a thoughtful planning
exercise. The relief that we’re asking for is so...is just completely inconsequential to the process. We're
only...we’re not asking about density and | have to disagree, it’s not a density issue. It’s in one building. And
then the other two are just phasing, discussion on how long a construction period is appropriate, and the
percentage of the mix. But those are not the essence of your workforce housing rules. The essence are very
organized and thoughtful. You have...I mean, there’s a whole series of requirements that we’re not asking for
relief on. We will meet those in the planning process. The other thing that | would say, on this...the question
of the number of residential units in a building, under 2.3.3.9, that’s where you get your requirements, and
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later on, you will see that there is a process for the Planning Board to review density...let’s see where that is
here...There’s a...the ordinance itself allows...okay, there it is, 2.3.3.7.4.5 is the process...no, I'm sorry. Let me
retract that and get back to...so 2.3.3.7.4 is where dimensional relief is afforded by the Planning Board. But
the dimensional relief...it talks about setback, we’re not asking for that; density, we’re not asking for that;
green space, we’'re not asking for that; frontage and parking. So then as you go further through the ordinance,
it says under 2.3.3.7.4.6 on page forty four (44) of your ordinance, it says “additional criteria to increase the
number of units.” So that's within the context of that initial statement. This is the only way that the Planning
Board has authority to increase the number. They do not have the authority to waive...to get to twenty four
(24) units and that's why we’re here today. It’s a zoning regulation that says sixteen (16), perhaps waived to
twenty four (24), but in no case beyond that, at least until you go to the Zoning Board. So that's why we’re
here.

MATT NEUMAN: No more than twenty (20).

JAY HOOLEY: Twenty (20) [indistinct].

JAY LEONARD: I’'m sorry, no more than twenty (20). Yeah. It’s a long night and | know everybody ought
to...But...

NEIL DUNN: Okay. Well, I...

JAY LEONARD: But that's why we’re here. We, you know, we’re happy to...we intend to go through the
process that is required.

MATT NEUMAN: I’'m just wondering if it would be appropriate to get guidance from the Town’s attorney...
NEIL DUNN: Absolutely. Absolutely

MATT NEUMAN: ...on this matter before we...

JAY LEONARD: Yes, absolutely.

LARRY O'SULLIVAN: And staff.

JAY LEONARD: | don’t have a problem with that and we would be happy to work with them. If | may, just by
way of a suggestion, and | don’t...| just want you to understand how much we are willing and wanna work with
you on this, I’d be happy...or | would ask you to consider perhaps post...or...

LARRY O'SULLIVAN: Continuing?

JAY LEONARD: Continuing this discussion at a next meeting where we have some time and | understand that
you meet the first Thursday of the month for sometimes. Now, | don’t know if this is an appropriate time for

that. But | can...

LARRY O'SULLIVAN: [indistinct] Wednesday.
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JAY LEONARD: That'd be November one or two. The reason | ask that is | would schedule whatever experts
you would like to talk to. You would have a chance to see some of those reports. | think we can answer your
guestions and so anyway, | toss that our just for discussion.

MATT NEUMAN: Yeah, | mean, at this point of the evening, and again, with all the information that has been
given to us, | think a continuance is a...

JIM SMITH: Could I ask a question before...? Do you have a dimension in mind on what the size of these
buildings would be?

JAY LEONARD: About nine thousand four hundred (9,400) square foot footprint. So...and three (3) stories.

JIM SMITH: So if we could give a variance on the number of units, would a restriction of that dimension be
appropriate and...?

JAY LEONARD: Yes, now let me qualify that a little bit. We have not actually specifically designed the building
and we haven’t on purpose for a whole bunch of reasons, not the least of which is there is some...the Planning
Board’s gonna want like to see elevations and things like that, so you need to have a little bit flexibility, but if
you said “under ten thousand (10,000) feet, that would work. We can represent to you that right now, we
have a footprint that is nine thousand four hundred some odd feet. That's where we’re headed. So certainly
you could limit it, yes. And | would also say that we’re happy to limit...the Planning Board did not want
buildings more than three (3) stories, so that's why we’re not doing more than three (3) stories. We’re happy
to accept that.

MATT NEUMAN: Alright, so | think at this point, we need to talk about the continuance.
JIM SMITH: Is there any specific information we want?

NEIL DUNN: Well, | don’t know because we haven’t looked in the economic report or the analysis, but |
believe...what number, is there a number somewhere that says “Londonderry, you have this population and
this is how much workforce housing you need?”

JAY LEONARD: Actually, your Housing Taskforce talked about those kinds of things. That report is attached to
my memo. | think that the...well, the two numbers that I'm remembering here are that basically, what the
Taskforce found was that through the last economic boom, we’ll say, high end housing and ownership...there
was a very strong demand and it was very profitable. So the direct result of that strong demand and
profitability was that most housing efforts were toward that end.

NEIL DUNN: Mm-hmm.
JAY LEONARD: At the same time, some formerly rental properties became condominiums and were sold. So

that the demand for the lower and moderate rental units did not occur, so...and actually went unmet for
years. There were nine hundred some odd rental units in 2000. | think there are the same number now. The
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Housing Taskforce put in a number and said that the target is thirty four (34) percent of new units. You’re
nowhere near that. The biggest shortfall is rental.

NEIL DUNN: But the Taskforce is not an RSA. The RSA says “reasonable,” and a component has to be rental
and a component can be single family and we cannot exclude single family but we don’t have to let rental
everywhere, so I'm looking for ‘what is the mix?’ Is there...what is reasonable? Did you try to define
“reasonable”?

JAY LEONARD: The...

NEIL DUNN: What the price points were so that we could get a base of what we do have. | mean, for all we
know, you could be overselling the need for...

JAY LEONARD: Yeah, I’'m not because your Taskforce said that I’'m not but | encourage you to read and...

NEIL DUNN: But the workforce has died in...probably in the last two...well, not died, | mean it has dropped...
JAY LEONARD: One of the biggest problems of New Hampshire is workforce housing. United Way has
identified it, the State has identified, towns have identified it and the reason is that we can’t...the people who
live here now and have children, their children can’t have a home because there’s no rental and there's no
ownership in that thing.

NEIL DUNN: | guess the reason I’'m going there is because if next month or whenever the next meeting is...

JAY LEONARD: Yeah.

NEIL DUNN: ...to Mr. Smith's point, we’re gonna be looking for more data and I'm just asking. | don’t know if
it’s in that package...

JAY LEONARD: Yeah it is, but | hear your point.

NEIL DUNN: If it’s not supplied in that package, then that's something I’'m probably gonna want better
clarification on, not that the rest of the Board will. |1 don’t know.

JAY LEONARD: Both Mr. Fougere and....

NEIL DUNN: But...so instead of making it go like the cell tower for about eight months, two in the morning...
JAY LEONARD: | hear you. So, we’re gonna try to be...

NEIL DUNN: ...can we try to be a little proactive with data.

JAY LEONARD: We will get you some...we will get you some more information on that. Mark Fougere
is...actually has a lot of information on that. New Hampshire Housing has a lot of information. There’s a guide
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book out by New Hampshire Housing that actually is a guide for municipalities. | will provide that to you. It’s
very helpful. It’ll help you look at...pardon me?

JIM SMITH: Could we get any of that information before the next meeting?

JAY LEONARD: Absolutely. | will...well, if you...so with the guide book, | can get you that tomorrow. The
information on...to answer your question, Mr. Dunn, the...what the State talks about is each community
providing their fair share of a diversity of housing. So it’s a fair share.

NEIL DUNN: Mm-hmm.

JAY LEONARD: And what that means is different to everybody but in a general sense, every town has to have
all of these different kinds of housing, rental housing being the most difficult right now. So I'll give you some
information on fair share. That will take a little longer to develop because | need to rely on others and | will
get you the guide book for municipalities on workforce housing.

NEIL DUNN: And do we have to supply the workforce housing for Boston workers>

JAY LEONARD: No, no. No.

NEIL DUNN: Well, no, | mean, you know, it’s a very cloudy subject...

JAY LEONARD: No, actually what it is is you as a part of the...

NEIL DUNN: Sothern New Hampshire region...

JAY LEONARD: Southern New Hampshire area and Rockingham County in particular have to provide some.
NEIL DUNN: Soit’s a bigger picture. So if...

JAY LEONARD: It’s a community...

NEIL DUNN: ...Derry was heavy in it right now and we were light, it's still like the region, the RHMA or
whatever the heck their talking...

JAY LEONARD: Yeah, but it’s the community that has to provide and the way it...the conceptual sense is that
communities who rely on State authority for zoning...

NEIL DUNN: Mm-hmm.

JAY LEONARD: ...that State authority says that it must be for the benefit, health, safety, and welfare, of the
community.

NEIL DUNN: Okay.
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JAY LEONARD: And so the State has taken that a step further and interpreted that to mean that in order to
use zoning for the general welfare of the community, that includes making it possible for affordable housing.

NEIL DUNN: Well, no...

JAY LEONARD: And that's all ...

NEIL DUNN: Yeah, and I’'m just trying to get my handle on what the community is.
JAY LEONARD: Yeah.

NEIL DUNN: Is it the southern New Hampshire, is it...?

JAY LEONARD: Yeah. So you have to be part of the whole community effort in your housing diversity. So I’'m
gonna deliver a guide and I’'m gonna get information on fair share...

LARRY O'SULLIVAN: Will you do that electronically to Jaye so she can distribute it? ‘Cause, | mean, we don’t
have enough to read right now...

JAY LEONARD: Yeah, | will...we’ll get that electronically. | will work with Jaye. She’s been very helpful and |
appreciate it. She’s terrific.

LARRY O'SULLIVAN: Are they gonna need a backpack to go with...?

JAY LEONARD: Well, keep in mind that the...| gave you two copies, basically, of everything. You have it
electronically and physically. So...don’t read it twice. Although it is good.

MATT NEUMAN: Now as far as the date for the...what would be the date for the...?

LARRY O'SULLIVAN: [indistinct] meeting? That special meeting.

JAYE TROTTIER: November fifteenth is the November meeting.

MATT NEUMAN: Would we meet before then, though, if we’re continuing this?

JAYE TROTTIER: That’s up to you. [Indistinct].

NEIL DUNN: Well, how quickly are you gonna hear back from the attorney on our authority...?
JAYE TROTTIER: | think it would be better to wait.

MATT NEUMAN: Yeah, to the fifteenth? How is the fifteenth?

JAYE TROTTIER: Only one that | know of so far.
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MATT NEUMAN: Okay. Alright, so is there a motion to continue?

LARRY O'SULLIVAN: No, | didn’t hear anything from anybody but Jaye, so | just wanted to hear the gentlemen
over there. Would you mind introducing yourself, sir?

TOM MONAHAN: Hi. I'm Tom Monahan. | live in Nashua. I've lived in Nashua for a good chunk of my life.
I've developed hundreds, maybe thousands of units in the southern New Hampshire area. | was the
landowner and the co-developer for the Merrimack Premium Outlets. | own some industrial land in Exeter
that we’re presently developing. I’'m a Commissioner for the Nashua Housing Authority, have been for some
thirty (30) years. Am doing the first workforce housing development ever in Bedford. It’s a eighty three (83)
unit development on four (4) buildable acres. One (1) building of which we went to the town...where
residential wasn't even allowed, and they...Planning Board waived everything in the first night. They waived
building a residential unit in a...actually, it was in the performance zone, which, again, residential wasn't
allowed. They waived...their restriction on workforce housing was thirty three (33) percent. They waived it
down to thirty (30) percent. And they waived a substantial amount of impact fees. And this was all done in
one night, which, I've owned Hawthorne Drive, | don’t know if you familiar with it, the spine clinic and the
hotel and the church and JP...Jefferson on the Merrimack, those were all my developments. And this was the
last lot that we owned down there. When we developed the two hundred and forty (240) apartments,
ironically, ten (10) unit buildings, twenty four (24) unit buildings, ten (10) twenty four (24) unit buildings, but
this was the last parcel that we had and they came to me and said “we’d like you to do some workforce
housing.” So this is the first one that’s been proposed, really, in southern New Hampshire and we expect to
have...to take occupancy in the next thirty days and we’ve had a huge amount of workforce housing folks...

LARRY O'SULLIVAN: Applications?

TOM MONAHAN: ...apply and it’s really encouraging. And, you know, I’ve built a lot of houses and a lot of
units in southern New Hampshire and I’'m building...if you were to look at the numbers, and this was what |
said to the Town of Bedford when we had to produce the numbers, you’d think I’'m crazy because all I'm
looking to do is create the workforce housing, make the commitment for forty (40) years, and at some point in
time, you know, the debt’s gonna get amortized, the rent's are gonna go up, and then you, in five years down
the road, it’s gonna turn into a nice investment. But, you know, as you look at it, when you’re at home
reviewing everything, you'll see, you’re gonna say “what the heck is this guy doing it for?” But I'm in it for the
long term and it's something that, you know, eventually will be my kids and hopefully by then it’ll be a nice
positive cash flow, but it certainly isn’t out of the gate. And | look forward to dealing with the Town of
Londonderry and when | was shown this parcel of land, | just...it’s really nice and, you know, we...again, we
met with the Planning Board and | think we took into...into, you know, effect what...a lot of the
recommendations and also one thing Jay didn’t mention, but there are a lot of...there are single family homes
on Perkins Road and they too spoke that night and | really do believe that we took into effect a lot of the
requests that they made, too, so | look, you know, | look forward, hopefully going forward, working with the
neighbors and all the Boards. Thank you.

MATT NEUMAN: Thank you. Alright, is there a motion?

NEIL DUNN: | would like to make a motion to continue cases 10/17/2012-2, case 10/17/2012-3, and case
10/17/2012-4 ‘til out next scheduled meeting of November 15th, 2012.
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LARRY O'SULLIVAN: Second.

MATT NEUMAN: | have a motion and a second. All those in favor?
JIM SMITH: Aye.

MATT NEUMAN: Aye.

LARRY O'SULLIVAN: Aye.

JAY HOOLEY: Aye.

NEIL DUNN: Aye.

MATT NEUMAN: Opposed?

JIM SMITH: I'd like to make a motion we adjourn.

NEIL DUNN: Hold it. Do we need to talk about what we’re gonna send to the attorney or is it...you’re doing it
in a general sense or how’s...?

MATT NEUMAN: Yeah, | don’t...

JAY LEONARD: If it helps the Board, we actually delivered...Tom...who was it that asked? One of the Board
of...one of the members of the Selectmen asked Mr. Monahan to deliver that package that | put together, in
other words, my memo and the exhibits, to your Town Counsel. So he has most of it, if not all. | think the one
thing he does not have is the Dubay memo.

MATT NEUMAN: Speak into the...I'm sorry.

JAY LEONARD: | believe the one thing he does not have is the Dubay memao.

MATT NEUMAN: Excuse me, folks? Folks, we’re still in the meeting. If everybody could just kind of keep it
down, please. Thank you.

UNIDENTIFIED: Sorry, we waited all day to talk and [indistinct] so...
UNIDENTIFIED: We didn’t get a chance...

UNIDENTIFIED: Ithink there should be consideration for the fact that everybody’s been sat here for four
hours when...

MATT NEUMAN: And we’ve all sat here as well, sir and we're...
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UNIDENTIFIED: Well, you’re elected...

MATT NEUMAN: No, actually, we’re not. We volunteer. So, we're trying to take everything into
consideration.

UNIDENTIFIED: [Indistinct] talking as well, and we would have liked to have had the opportunity to put public...
MATT NEUMAN: And sir, you will. And we’re trying to hear from the applicant.

UNIDENTIFIED: | thought we heard from the applicant.

MATT NEUMAN: No, we’re still trying to...

JIM BUTLER (?): We're close.

MATT NEUMAN: ...to everything together. And | appreciate all of your patience.

UNIDENTIFIED: So in November we can talk? Is that what we’re getting at?

UNIDENTIFIED: Are we gonna vote on this?

UNIDENTIFIED: That’s what I’'m asking, ‘cause I’'m gonna leave if that’s the case [indistinct].

UNIDENTIFIED: All they’re doing is [indistinct].

MATT NEUMAN: If you wanna go ahead.

JAY LEONARD: To be honest with you, | forgot the question. Oh yes, I’'m sorry. Yeah, we delivered the packet
to Town Counsel. | think the one thing that was not in that packet that was delivered was the Dubay memo,
‘cause | hadn’t received it yet, so perhaps you’d give him that, but other than that, | think he has everything.
LARRY O'SULLIVAN: Can you do that, Jaye? You can send it over to the...

NEIL DUNN: We have it on the thing now, don’t we?

JAY LEONARD: Yeah, you have it in the electronic thing now.

LARRY O'SULLIVAN: Yeah, but will our counsel have it?

JAY LEONARD: Do you want another?

NEIL DUNN: So do we need...?

LARRY O'SULLIVAN: Will you be sending it to them? To our counsel?
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JAYE TROTTIER: Yes.

LARRY O'SULLIVAN: The...what is it? The guys up in Concord?
JAYE TROTTIER: No, that’s not...that’s not the attorney [indistinct].
MATT NEUMAN: Oh, who is it?

LARRY O'SULLIVAN: Somebody else then?

UNIDENTIFIED: | have extra copies of these.

JAY LEONARD: Oh wait, we have an extra right here.
UNIDENTIFIED: Well, black and white.

JAY LEONARD: Do you want one right now to...? Okay. I'll actually give you more than one. [Indistinct].
Thank you.

MATT NEUMAN: And as a reminder, our meeting is November fifteenth, which is not...wouldn’t be the normal
scheduled time in November, but due to the...

NEIL DUNN: Thanks giving.

MATT NEUMAN: ...due to the holiday, it's November fifteenth.
JAY LEONARD: Alright. Thanks very much.

MATT NEUMAN: Thank you.

NEIL DUNN: | guess I'm just trying to help figure out, do we want them to review what we should and should
not be ruling on here and any overall thoughts on the whole...

MATT NEUMAN: Well, | don’t know...

NEIL DUNN: ...package? Or what are we after from the attorney?

MATT NEUMAN: | don’t know if you can really...I think it’s...

JAY HOOLEY: Before us now.

MATT NEUMAN: What our...what we have the actual authority to be [indistinct].

NEIL DUNN: Well, I guess I'm just trying to make sure we’re all...
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MATT NEUMAN: Yeah.
NEIL DUNN: ...we’re comfortable with where we were going with it. Okay.

LARRY O'SULLIVAN: Well, we have three...I think five or six variances here, five different requests for different
things.

NEIL DUNN: Kind of packaged [indistinct].

LARRY O'SULLIVAN: I'd like to make sure that we’re...we have the authority to rule...if this is what you mean?
NEIL DUNN: Yeah...

LARRY O'SULLIVAN: | wanna make sure that we have the authority to rule on each of those items prior to the
Planning Board or are we taking something away from the Planning Board by acting on them or hearing the

var...applying a variance to something that we have no authority to?

JIM BUTLER: | think the best thing to do is send a memo to John Farrell on what you want the attorney to do
or not to do. ‘Cause I'm pretty John is the one that asked for that package.

LARRY O'SULLIVAN: Okay, that's you, Matt.

NEIL DUNN: That's why | was trying to help clarify just a little...

LARRY O'SULLIVAN: I'll email you the detail. But in the meantime, are you looking for a motion or...?
MATT NEUMAN: Yeah. Any other business before we look for a motion to adjourn?
NEIL DUNN: None here.

LARRY O'SULLIVAN: You don’t wanna hear anything from the public tonight?

NEIL DUNN: Not [indistinct] half of them left, but I...

MATT NEUMAN: Alright, do we have a motion?

JAY HOOLEY: Motion to adjourn.

MATT NEUMAN: | have a motion to adjourn.

JIM SMITH: Second.

MATT NEUMAN: There’s a second. All those in favor?

JIM SMITH: Aye.
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JAY HOOLEY: Aye.

NEIL DUNN: Aye.

LARRY O'SULLIVAN: Aye.

MATT NEUMAN: Aye. Opposed?

[No response in opposition].

RESULT: THE MOTION TO CONTINUE CASE NOS. 10/17/2012-2 WAS APPROVED, 5-0-0.
RESPECTFULLY SUBMITTED,
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NEIL DUNN, CLERK
TYPED AND TRANSCRIBED BY JAYE A TROTTIER, SECRETARY

APPROVED NOVEMBER 15, 2012 WITH A MOTION MADE BY LARRY O'SULLIVAN, SECONDED BY JAY HOOLEY
AND APPROVED 5-0-0.
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