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DATE:
CASE NO.:

APPLICANT:

LOCATION:

BOARD MEMBERS PRESENT:

ALSO PRESENT:

REQUEST:

PRESENTATION:

JIM TIRABASSI: Okay?

ZONING BOARD OF ADJUSTMENT
268B MAMMOTH ROAD
LONDONDERRY, NH 03053

SEPTEMBER 16, 2015
CASE NO. 9/16/2015-2

DAVID AND LISA CAMPBELL
49 SEASONS LANE
LONDONDERRY, NH 03053

49 SEASONS LANE, 13-71-42, AR-I

JIM SMITH, CHAIRMAN

JACKIE BENARD, VOTING MEMBER
BILL BERNADINO, VOTING ALTERNATE
JIM TIRABASSI, ACTING CLERK

RICHARD CANUEL, SENIOR BUILDING INSPECTOR/ZONING
ADMINISTRATOR/HEALTH OFFICER

EQUITABLE WAIVER OF DIMENSIONAL REQUIREMENTS TO ALLOW A
SOLAR ARRAY STRUCTURE TO REMAIN WITH AN ENCROACHMENT INTO
THE FRONT SETBACK WHERE 40 FEET IS REQUIRED BY SECTION 2.3.1.3.C.

J. TIRABASSI READ THE CASE INTO THE RECORD. NO PREVIOUS CASES.
ONE LETTER READ INTO THE RECORD. PAGES 23-39 ARE ATTACHMENTS
TO REFERRENCE.

JIM SMITH: This is not a variance, but an equitable waiver.

JIM TIRABASSI: Excuse me?

JIM SMITH: What we’re doing is a...

JIM TIRABASSI: Oh, oh, oh...I thought...I thought...

JIM SMITH: ...equitable waiver...

JIM TIRABASSI: ...okay.
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JIM SMITH: ...which is under RSA. Who will be presenting?

ALAN GAUNTT: My name is Alan Gauntt. I’'m one of the partners at Granite State Solar. | pulled the permit
and did the install, and I'm here to represent David and Lisa Campbell.

JIM TIRABASSI: Can | stop you for one second?
JIM SMITH: Yeah.

JIM TIRABASSI: There may be a conflict...I personally. Is the person who wrote the letter...| think...is he here?
No okay, then | won’t...okay. | may know his family, but | wouldn’t know unless | asked him, so it’s impartial,
okay...

JIM SMITH: Okay.
JIM TIRABASSI: ...that was | just wanted to...

JIM SMITH: Okay, before we start you understand we only have four people? You need three positive votes
out of four. If you wish, you could ask for a continuance and we would possibly have five next month? Which
means you could get three out of five versus three out of four.

ALAN GAUNTT: I'll continue.
JIM SMITH: Okay, continue with your presentation then.

ALAN GAUNTT: | don’t really understand the relevance of the letter being that some of it is untrue. | hope
that doesn’t have any factor on whether you decide to give the...

JIM SMITH: Well.

ALAN GAUNTT: ...equitable waiver or not? | guess moving forward and | can give you the story of what
happened, and we can go from there. I've never had to do an equitable waiver. I’'m very familiar with a
variance, but Richard kind of explained it to me as to what was going on, and the story of this is one of my
employees...well initially getting the permit we were aware of the 40 feet before we started the install |
called and had him make sure that it was 40 feet so there was no mistake. What he did, which is very similar
to most Town’s is it’s pulled from the actually street and not the property line. If they’re next to a street
most of the time it’s just a neighbor because the projects that we typically do are in the back yard. The one
that | had done prior to that that was on a road, it was...we had to pull the measurement from the actually
road. He called...it was his mistake. It was our mistake because I’'m pretty sure he asked...she said from the
property line, and he assumed the property line was on the road. So, | took a measurement from
approximately 50 feet. | think its 52 feet just to be...just to make sure that we weren’t anywhere close to the
line. So, we were very comfortable with where we had placed it. When Richard came out he made a note, or
| think he had called me and just said you didn’t know exactly where the property line was, and | explained
that | pulled the measurement from the road and not the property line because | didn’t know where the

Page 2 of 22

CASE NO. 9/16/2015-2; SEPTEMBER 16, 2015 HEARING; 49 SEASONS LANE; EQUITABLE WAIVER



89

90

91

92

93

94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132

property line was...was either, | went out there and | met with him. We walked around, | think you found a
marker prior to me getting there and we walked around and we found what we assumed...or there was the
markers. They were approximately 15 feet from the road. So, together we pulled a number and it ended up
being 6 feet away within the boundaries.

JIM SMITH: So, you’re saying its 34 feet versus 407?

ALAN GAUNTT: Correct, and that is if you look at the array that is what we did was, | think it was...I believe it
was flat. It sticks out the most when it goes flat at night, or if there’s wind. That’s the only time that it will go
flat at night well after the sun goes down, or if there is wind that’s coming through which basically wouldn’t
happen in this area regardless, and we were going by...and there’s also...I'm familiar with what’s called free
space which is not...it doesn’t, you do not have free space in this Town. If you did have free space then
where the pedestal comes out of the ground, we would have been within the 40 feet. I’'m not trying to argue
that, but that was another...you know, | thought | was beyond even being close to what the line was when we
did it, and I’'m kind of trying to address what they said in the letter. There’s no reason for me to put it 6 feet
farther into the rough. It was a mistake. We weren’t going against what we were supposed to do, or what
we weren’t supposed to do. It was a mistake, and can it be moved? Yes, it would cost us thousands of
dollars to move it. We’d have to dig up a 3,200 pound pedestal that is buried in the ground. We would have
to re-dig the conduit that runs from the array to the house. So, it would cost thousands of dollars to move
back 6 feet. If we moved it back 6 feet, it’s not going to change anything. It’s not going to change the
appearance from anyone’s location. Prior to us putting in the array, my business partner went to the
neighbors across the street and offered to put in trees. They have trees in front of their house. We offered
to put in more trees if they’d like it at our cost. So, if they thought that would help...you know with them not
having to look at it. We were told by the homeowners that...you know, | wasn’t there, but there was some
kind of argument, and they weren’t responding to us, but we did make every attempt that even...it wasn’t
required by us, but we were willing to do something that...to make them happy and we were unsuccessful.
So, other than that that’s my presentation.

JIM SMITH: Okay. Under our RSA 674:33A. Part A says “a violation was not noticed or discovered by the
owner, former owner, owner’s agent, or representative a municipal agent until after the structure in violation
had been substantially completed, or until after lot or other subdivision of land in violation had been
subdivided by conveyance of...”. When was this discovered, Richard?

RICHARD CANUEL: Well, it had been discovered after the panel had been mounted on the pedestal, and |
went back to do the final inspection on the installation.

JIM SMITH: So, it was in fact substantially complete?

RICHARD CANUEL: It was completely completed.

JIM SMITH: Okay, so we meet that requirement, | guess? B, “the violation was not the outcome of ignorance
of the law or ordinance. Failure to inquire...”. This next word, | can never say right “...om... “, | guess

whatever that means...”misrepresentation or bad faith on the part of any owner, owner’s agent, or
representative but what was still caused by either a good faith error in measurement, or calculation made by
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the owner, or owner’s agent, or by an error in the ordinance interpretation applicability made by the
municipal official in the process of issuing the permit of which this official has authority”. So, what we have
to decide, is this a good faith error?

BILL BERNADINO: He admitted himself he thought, he assumed, and checked...

JIM SMITH: Yeah, that’s the problem. He really didn't...

BILL BERNADINO: ...before settling a 3,400 pound block, | would have checked.

JIM SMITH: ..because | know in that subdivision there is in fact boundary markers at least along the
roadway. Is that correct, Richard?

RICHARD CANUEL: There’s only one that | could find, and it was on the far corner of the property near the
intersection of one of the road ways.

JIM SMITH: Yeah.

RICHARD CANUEL: | could not find the second boundary, so even then, it was still kind of difficult to
determine the actual location of that front property line lacking an actual survey.

JIM SMITH: Now, the next part addresses the letter...”the physical, or dimensional violation does not
constitute a public or private nuisance nor diminish the value of other properties in the area, nor interfere
with, or adversely affects any present, or permissible future uses of any such property”. D, “due to the
degree of past construction, or investment made in ignorance of the ....constitution or violation the cost of
correction so far outweighs any public benefit to be gained that it would be inequitable to require the
violation to be corrected”. Those are the things we have to...part two isn’t applicable because this
doesn’t...hasn’t existed for ten years, or more, so we’re stuck with the first part of this.

JIM TIRABASSI: How big of an array of solar panels is this?

ALAN GAUNTT: The actual...?

JIM TIRABASSI: Yeah.

ALAN GAUNTT: Approximately twenty by twenty.

JIM TIRABASSI: No, no how many...not the individual panels. How many panels are there?

ALAN GAUNTT: Twenty.

JIM TIRABASSI: Twenty.

ALAN GAUNTT: Twenty panels.
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JIM SMITH: Okay.

JIM TIRABASSI: Okay, so you’ve got twenty of these?

ALAN GAUNTT: Look, no, no, no twenty...

JIM TIRABASSI: Okay, that’s what I’'m saying. You’ve just got a single thing of twenty panels?

ALAN GAUNTT: That is actually a twenty four...that’s a twenty four panel tracker. This one is slightly smaller.
It’s four by five, so it’s four across the bottom by five up. That is four across the bottom by six up, so it’s
slightly smaller.

JIM TIRABABASSI: But what I’'m saying is you’ve just gone one?

ALAN GAUNTT: Just one.

JIM TIRABASSI: That’s what | was getting at.

ALAN GAUNTT: Yeah, the picture that was previously up there is the actual picture.

JIM TIRABASSI: Right, and what’s the dimension of that roughly?

ALAN GAUNTT: That is...that is roughly twenty by...actually that is the twenty by twenty, so it’s roughly
twenty by twenty square.

JIM TIRABASSI: Okay.

ALAN GAUNTT: And when | say, we’re going to move it 6 feet back...| literally...it’s going to be...if you were to
take a picture now, you wouldn’t be able to...I mean 6 feet back. It's going to go directly 6 feet backwards, so
that is a picture from across the street...and that’s where they have a tree located on the right and we told
them that we’d put as many trees as they want so they don’t have to see it from their house which | don’t
think that’s the issue here because us moving it 6 feet back is not going to change...that picture will look
almost identical if we move it 6 feet back.

JIM TIRABASSI: So, that’s in the front yard of...?

ALAN GAUNTT: That is in the front yard of their house right now.

JIM TIRABASSI: Just...

JIM SMITH: Go on.

BILL BERNADINO: It seems to be an issue because he’s writing a letter saying it’s an issue?
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ALAN GAUNTT: | know he has an issue with it, but it’s...

JIM TIRABASSI: His concern is different than the issue that we have been presented here.
ALAN GAUNTT: Correct.

JIM TIRABASSI: Right, he’s got a concern unrelated to the location...

JIM SMITH: Well, well....

[Overlapping comments]

JIM SMITH: When you read this...you know it comes under whether it’s creating a nuisance.
JIM TIRABASSI: Right.

JACKIE BENARD: Nicole, number...we’ll it’s my page two, it’s the picture of the panel and there’s a shed.
Whose shed is that?

ALAN GUANTT: That’s the homeowners. My client.

JACKIE BENARD: Okay, okay.

ALAN GUANTT: Yes.

JACKIE BENARD: So, this is their back yard.

ALAN GUANTT: Correct.

JACKIE BENARD: Okay.

JIM TIRABASSI: Right, but...

ALAN GUANTT: That’s their property.

JACKIE BENARD: Okay.

JIM TIRABASSI: ...what you’re saying is that they are creating a nuisance. The thing is would the nuisance be
mitigated with it moved 5 feet back, or is the nuisance remain because it’s there? That’s what | was getting

at.

JIM SMITH: Yeah, | know again...
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JIM TIRABASSI: Right, okay.

JIM SMITH: That’s one of the points we have to...

JIM TIRABASSI: Right, right...

JIM SMITH: ...consider.

JIM TIRABASSI: ...Yeah, oh no...

JIM SMITH: So, when | go down through this it appears like Part A of this they meet. So in other words, it
wasn’t discovered until it was actually finished. Part B is a little iffy in my mind because they didn’t really try
to determine the actually property line.

JIM TIRABASSI: Right, let me...Richard, about how far from that property did you find that marker?

RICHARD CANUEL: Well, it’s quite a distance. | don’t know if you can see the property on your GIS there, but
the one property marker that I did find...

JIM TIRABASSI: Right...

RICHARD CANUEL: ...as | said was on the corner of the lot.

JIM TIRABASSI: Well, | mean a couple hundred feet down, or...?
RICHARD CANUEL: At least.

JIM TIRABASSI: Okay, that’s fine...okay, so...reasonably he wouldn’t have found it? Yeah, okay. That’s what |
was just getting at.

JIM SMITH: Well, okay.

BILL BERNADINO: Yeah, but the reason is he wouldn’t have found it, but why wouldn’t you get your land
surveyed to make sure they’re doing the right job?

JIM SMITH: With the requirements that we typically have for foundation applied to something like this as far
as being surveyed?

RICHARD CANUEL: Our certified foundation plan requirements?
JIM SMITH: Yeah.

RICHARD CANUEL: That would have been a nice reference. Unfortunately, we don’t have that in our file, so
like | said...
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JIM SMITH: No, | mean...would something like that...should that have been required for this because he’s
talking about...how big of a foundation do you have in this thing?

ALAN GAUNTT: Size, or weight?
JIM SMITH: The size, physical size of the... ?

ALAN GAUNTT: The size is...it’s 4 feet in diameter by 6 feet tall, so it’s buried 6 feet in the ground, and it’s got
4 foot in diameter piece of concrete at the bottom.

RICHARD CANUEL: Yeah, it’s not something that we would have required a certified plot plan for.

JIM SMITH: So, what I'm getting at is when you constructing a home when the footings go in you’re
supposed to do a certified plot plan which confirms the location of the...

ALAN GAUNTT: | understand.

JIM SMITH: ...of the foundation, but what you’re suggesting is this one doesn’t really fit that?

RICHARD CANUEL: No, it wouldn’t.

BILL BERNADINO: This wouldn’t fit to get your land surveyed?

RICHARD CANUEL: There really isn’t any requirement for someone to survey their land. Like | say, even by
our building regulations where we require a certified foundation plan that’s not a survey either that just
certifies as a location of the building on the lot, so there really is no requirement for a survey. Like | say, we
didn’t have any of that data available to us to really determine where that property line was with the
exception of using our Town’s GIS map.

JIM SMITH: Which is iffy at best?

RICHARD CANUEL: Well, it’s close, but again it’s not a survey.

BILL BERNADION: Yeah, but | also understand what the gentlemen mentioned in his letter that if it happens
once it gets put in the ground twelve feet...oh I’'m not going to move it again, it’s going to cost me too much
money, and give them that one too?

JIM SMITH: Well...I see...

[Overlapping comments]

JIM SMITH: ...in the background of this equitable waiver was...it gave us (the Zoning people) a way to address
these types of issues without trying to make it into a variance.

Page 8 of 22

CASE NO. 9/16/2015-2; SEPTEMBER 16, 2015 HEARING; 49 SEASONS LANE; EQUITABLE WAIVER



353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396

BILL BERNADINO: Right.

JIM SMITH: Because god knows how many of those that we have in the past. Okay. Jackie, any questions, or
comments?

JACKIE BENARD: A question for Richard. So, when this homeowner wanted this solar panel they didn’t have
to come in for any type of permit?

RICHARD CANUEL: Yes, they did have to apply for the permit.

JACKIE BENARD: Okay, so they applied for the permit.

RICHARD CANUEL: Yup, yeah.

JACKIE BENARD: And they must have filled out where it would be located?

RICHARD CANUEL: Yeah, they did show a proposed location on a plot plan, but the plot plan was something
similar to what you are seeing here.

JACKIE BENARD: Yeah, and they must have indicated that it was going to be 40 feet back?
RICHARD CANUEL: Yes.

JACKIE BENARD: So, alright, so that answers that for me. So, the homeowner did their part?
ALAN GAUNTT: Actually, | did it.

JACKIE BENARD: You did it for them.

ALAN GAUNTT: We do all the permits.

JACKIE BENARD: You did all the permits for them?

ALAN GAUNTT: Correct.

JACKIE BENARD: So, I’'m going to scold you...

ALAN GAUNTT: | understand.

JACKIE BENARD: ...because you should know where you are supposed to be measuring because this puts...

ALAN GAUNTT: | clearly admit that someone in my office...
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JACKIE BENARD: Have you done any others in Londonderry?

ALAN GAUNTT: ...made a horrible mistake.

JACKIE BENARD: Have you done any others in Londonderry?

ALAN GAUNTT: Not a tracker, and not next to a road like this...no, not in this Town.
JACKIE BENARD: Okay, okay.

ALAN GAUNTT: But the Town, and again this is no excuse, but this is the first Town that the measurement is
from the property line and not the actually road, but that is not an excuse for what we did.

JACKIE BENARD: Okay.

ALAN GAUNTT: | mean...we will, we understand there is a very good chance that we are going to have to
move this. We are only going to move it six feet because that’s what’s required and it’s not going to change
anything for the person across the street. So...but we are more than willing to comply.

JACKIE BENARD: Okay, thank you.
JIM SMITH: What would you say the costs would be to correct this would be?

ALAN GAUNTT: As far as...we’d have to take it apart completely. We’d have to dig up the 3,200 hundred
pound pedestal, and the lost time. | could cost anywhere from...I've never had to do this before but
anywhere from three to six thousand dollars.

JIM SMITH: Okay, because the reason why we are asking that question as part of this law that’s one of the
considerations you have to take into account.

ALAN GAUNTT: | can’t give you an honest answer without guessing. I've never had to take one of these out
before, but it would require excessive digging much more than we’ve already done because in order to get in
there we’d have to dig a 5 foot hole. In order to pull it out, | don’t know how large that hole would have to
be, and it would most likely require a larger machine than putting it in?

JACKIE BENARD: So, the cost to just for the install...the cost for an actual install if you put a number to that
and times it by two, and then some because basically it’s undoing a full set up obviously. So, is your number

to the Board too lean? Because it sounds...your install costs...

ALAN GAUNTT: | don’t want to sound like I’'m exaggerating, but | honestly don’t know. What it costs us to
put in there?

JACKIE BENARD: Or what you charge?
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ALAN GAUNTT: Are you talking retail?

JACKIE BENARD: Well, what you would charge on your estimates...proposal to a customer...you know my cost
is “x” to put this in...whatever that number is? Times it by two and you’re going to need a bigger machine for
the hole to get this out, so | guess maybe a more honest answer of what that number would probably be is?
ALAN GAUNTT: If it was our customer’s fault and they had to pay for it?

JACKIE BENARD: Yes.

ALAN GAUNTT: It would cost anywhere from eight to ten thousand dollars.

JACKIE BENARD: Okay, so...

ALAN GAUNTT: It might seem like a large number but...you know like again, | don’t want to under estimate it
because if you’re going by what it might cost will actually decide...| want to make sure that I’'m putting it...|
mean my costs probably three to six thousand maybe more. | honestly don’t know because you’re
paying...everything is paid by the hour.

JACKIE BENARD: Um.

ALAN GAUNTT: Especially when you go and fix something. So...

JACKIE BENARD: Have you ever dug one of these things up because you put it somewhere that...?

ALAN GUANTT: No, this no...

JACKIE BENARD: Okay.

JIM SMITH: Let me stop you at that point. Richard, to bring this into conformance would they actually have
to remove the cement block from the ground, or could they just cut off flush with the grade?

RICHARD CANUEL: That would be something better answered by the applicant. To tell you the truth, I...
ALAN GAUNTT: Cut off?

RICHARD CANUEL: ...wouldn’t know how they do that?

JIM SMITH: In other words...

ALAN GAUNTT: Well, the piece that’s in the ground is over a $1,000 dollars, so it would just to get a new one
delivered is like $1,200 hundred dollars. The cost of its $1,000 dollars...

JIM SMITH: Oh, okay...I think you’re getting...is this a pre...?
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ALAN GAUNTT: It’s a pre-cast.
JIM SMITH: ...cast piece?
ALAN GAUNTT: Correct.

JIM SMITH: Okay, well that changes it. Okay, it wasn’t a cast in place thing? So, you would physically have to
lift that block out, which is a pre-cast block...

ALAN GAUNTT: Yes, right. The concrete is on the bottom. It’s about 2 feet high and 4 feet in diameter, and it
has a 12 inch steel post that comes out of it another 4 feet out of the ground, and then it’s got a flange on the
top that the mast that you can see in that picture is connected to.

JIM SMITH: Why don’t you go back to that picture.

ALAN GAUNTT: So, that piece there that looks like it’s 6 to 7 feet tall is attached to the pedestal which is
down in the ground by a flange. You can’t see the pedestal sticking out of the ground. It’s barely sticking out
of the ground maybe 3 to 4 inches, and it’s 6 feet down.

JIM SMITH: Okay. Jim do you have a question?

JIM TIRABASSI: I’'m just trying to digest what he said...okay. It’s a pre-formed piece that is put in the ground.
Now, you said it would cost you about...I just want to work this through in my mind...about $1,200 dollars to

get a new pedestal and the component. Is that right?

ALAN GAUNTT: The piece that’s in the ground, our cost is a few dollars under $1,000, so we’ll call it a $1,000
dollars.

JIM TIRABASSI: Okay, so...okay...

ALAN GAUNTT: It’s 3,200 hundred pounds, so having it delivered it not cheap as well.
JIM TIRABASSI: Right, okay...okay, but just...

JIM SMITH: Okay, just to...this is sitting on dirt at the bottom of the hole?

ALAN GAUNTT: Correct.

JIM SMITH: Okay, so there’s no concrete pad placed under that?

ALAN GAUNTT: There is not.

JIM TIRABASSI: So, you’re talking about a cost to dig this up? It could be $3,000 dollars?
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ALAN GAUNTT: Well...not just digging it up. In order to dig it up, we’d have to take the entire thing apart.
JIM TIRABASSI: Okay.

ALAN GAUNTT: In order to dig it up, we’d have to disassemble the entire...

JIM TIRABASSI: The entire thing right. You’d just have the shaft sticking up that...?

ALAN GAUNTT: Correct.

JIM TIRABASSI: ...remaining, okay.

ALAN GAUNTT: We'd have to take it all the way down to the pedestal to the ground level.
JIM TIRABASSI: Right, okay, so how...so this came as a pre-assembled unit?

ALAN GAUNTT: What is inside the ground? Correct.

JIM TIRABASSI: Right, so you had to open up the ground and put itin?

ALAN GAUNTT: Correct.

JIM TIRABASSI: So, Jim was saying that if you left it in the ground and just put in another base...it’s not just
pouring another base, you’'re actually digging another hole?

ALAN GAUNTT: We’d have to dig another hole.
JIM TIRABASSI: Right, as opposed to taking this one out and just...would the cost be greater to just cut the
pedestal off and eat that portion as a loss? Still disassemble the unit and not dig up the foundation of...take

that bottom piece out. Just dig another hole and put another piece in?

ALAN GAUNTT: It’s probably going to cost me $1,000 to $2,000 dollars to dig it back up, so I...it"’s going to be
within $1,000 dollars.

JIM TIRABASSI: Okay, okay.

JIM SMITH: So, fifty fifty.

JIM TIRABASSI: Yeah, | just wanted to see if there was a...
JIM SMITH: Yeah, | know that is part of it...

ALAN GAUNTT: We’'ll still have to come back there and dig another hole.
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JIM TIRABASSI: Oh, no, no, | know that regardless of whether you put in a brand new unit and you pull the
other one up, but | was just wondering if it was cheaper to get something new and just shear that bottom
piece off and just be done with it? Kind of what he was talking about, except you’d be throwing a $1,000
dollars in the garbage.

BILL BERNADINO: He’d be saving a $1,000. He’s paying for $1,000 to do a new hole that going to cost him
$3,000-54,000 to dig it up. Bring up the other one...it"s a substantial savings.

ALAN GAUNTT: I'm not...

BILL BERNADINO: And that’s at his cost.

JIM TIRABASSI: Right.

BILL BERNADINO: It doesn’t matter what it cost the people that put it in.

JIM TIRABASSI: Right, right, right.

BILL BERNADINO: You know...

[Overlapping comments]

BILL BERNADINO: ...get a backhoe and dig it up. | don’t see it costing $3,000 dollars, but...?
JIM TIRABASSI: Right, I'm just talking hypothetical to see where it all was.
ALAN GAUNTT: Well, it’s not just...

JIM TIRABASSI: Right.

ALAN GAUNTT: ..you need a machine to take that entire thing as well, so it’s...
JIM TIRABASSI: Right.

ALAN GAUNTT: Again, | didn’t know | needed to itemize...I apologize...

JIM TIRABASSI: No, no. It’s just more of a fact finding...just a general idea. | don’t need exact figures just a
ball park. The wash isn’t that great either way...that’s all.

ALAN GAUNTT: In my opinion, it is not.

JIM TIRABASSI: Right, that’s all | was getting at. Yeah, | wasn’t looking for hard numbers.
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JIM SMITH: Okay, see what we’re looking at is Part D of this it says “the cost of correction so far outweighs
any public benefit to be gained it would be inequitable to require the violation to be corrected”. That’s what
we’re trying to determine whether it’s going to cost too much to correct it versus what is gained by the
public.

ALAN GAUNTT: So | understand, you’re saying it...you...

JIM SMITH: And also what you said...even if you did do that all you’re doing is moving it back 6 feet.

ALAN GAUNTT: Right.

JIM SMITH: And it’s still going to be pretty much visible from across the street anyway.

ALAN GUANTT: Yes, and at that point...| mean we’re still willing to plant trees for the people across the
street. At this point, I'm...you know if they’re...I'm going to have to move it back, | mean I’'m out thousands of
dollars. You know, instead of $500 or $600 dollars, $700 dollars putting trees in front of their house. For us,
it’s really so the families kind of get along. | know they’re never going to be a customer of ours most likely,
but you know, we went to them trying to you know...keep the two families...do whatever we could. We
understood they didn’t like what was going on and | understand that, but we didn’t think there was anything
else that we could do. The homeowners that’s where they wanted it, and we don’t really dictate...we well
them where they can put it and then they tell us where they want it.

JIM SMITH: Okay, shall we go through the...

JACKIE BENARD: For and against?

JIM SMITH: Okay, anyone in favor of this? Anyone that has questions, or is against this? Okay, we...l think
what we’ll need to do is go through the....

JACKIE BENARD: So, it’s closed to the public?

DELIBERATIONS:

BILL BERNADINO: [Indistinct]...

JIM SMITH: Well, | think part of the problem and what the equitable waiver was trying to address...the whole
situation where somebody made a mistake. The cost to correct it is substantial. What the public would gain
outweighs the cost.

BILL BERNADINO: And | do understand that, but he didn’t do his homework, he admitted he made a guess.
He assumed, and he just put it where he wanted it, now he’s saying it’s going to cost me all this money to fix

it to do it right...it’s, we don’t know what that person is looking at?

JACKIE BENARD: It'll still be viewed...
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JIM TIRABASSI: He’ll be looking at the same thing...

JACKIE BENARD: ...he’ll be looking at exactly the same thing.

JIM TIRABASSI: Just a couple of feet away.

BILL BERNADINO: We don’t know that, we didn’t see the property? We don’t know...
JACKIE BENARD: We just...well we have that picture from...

BILL BERNADINO: ...you know?

JACKIE BENARD: ...what he sees, so that’s 6 feet that’s still going to be...

BILL BERNADINO: | still think...

JACKIE BENARD: ...it's 6 feet.

BILL BERNADINO: ...he should have done his homework a little bit more before he set something that deep
and that heavy.

JACKIE BENARD: But that site won’t change. That’s still...

BILL BERNADINO: Okay, alright, Ill just...

JACKIE BENARD: ...going to be looking like that...

BILL BERNADINO: Okay...I'll give you....

JACKIE BENARD: ... mean that’s...that’s one problem.

JIM SMITH: Yeah.

BILL BERNADINO: So that made it right for him not to do his homework and put it in the wrong spot?
JIM SMITH: Well...

JACKIE BENARD: Oh no absolutely not.

JIM TIRABASSI: No it didn’t.

[Overlapping comments]
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JIM SMITH: Okay, why don’t we go through the points that are in the RSA?
JACKIE BENARD: Yup.

JIM SMITH: And then we can...okay, the first point is...was the violation discovered before it was substantially
complete?

JIM TIRABASSI: No.
JIM SMITH: It was not?
JACKIE BENARD: It was not.

JIM SMITH: Okay, the second part was it an outcome of ignorance of the law on his favor to
inquire...whatever that word is...misrepresentation of bad faith. Was it still caused by a good faith error in
measurement, or calculation made...okay, so that’s...He did make an inquiry. He did submit a building
application. He showed a proposed location which was in fact in conformance with the 40 foot setback. His
mistake was, he didn’t really know where the property line was. According to Richard, there was only one
boundary marker, and that wasn’t even close to that...so, | kind of think he met that? Does anybody object to
that interpretation?

JIM TIRABASSI: No, | mean if you can’t find it in a reasonable period of time you have to assume there’s no
markers available.

JIM SMITH: Yeah, of course he also made the error thinking the measurement went from the edge of the
pavement not the actually property line.

JACKIE BENARD: And that’s an assumption rather than asking.

JIM SMITH: Yeah, so | guess he met Part B.

JACKIE BENARD: Which was a good faith error in measurement?

JIM SMITH: Yeah.

JACKIE BENARD: Okay.

JIM SMITH: Part C says “the physical or dimensional violation does not constitute a public or private
nuisance, not diminish the value of any other property in the area, nor interfere with or adversely affects any
present or future permissible uses of any such property, and...”. So, evidently C and B have to work together,
and D Part says “due to the degree of past construction and investment made in ignorance of facts
constitutes a violation...the cost of construction so far outweighs any public benefit to be gained that it would

be inequitable to require the violation to be corrected”. So, what you’re looking at is a balance between
public or private nuisance...
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JIM TIRABASSI: Right.

JIM SMITH: ...and the overall cost to correct it and in view of the fact that even if it was corrected it only be
moved back...

JIM TIRABASSI: 6 feet...
JIM SMITH: ...6 feet...

JIM TIRABASSI: Excuse me a second? Approximately, how far away is it from the neighbor’s front of their
house to this?

ALAN GAUNTT: | would guess, the front of their house is at least 40 feet from the road...I don’t think they can
be any closer than that, but | thinks it’s more like farther...I think it’s more like 60 feet...?

JIM TIRABASSI: Okay.

ALAN GAUNTT: ...so you've got 60, I'm guessing the road is...

JIM SMITH: A 50 foot right of way, | believe? So you’re talking 100...
ALAN GAUNTT: Oh, so the road has a 50 foot right of way?

JIM TIRABASSI: Right, so you’ve got 110 then you have 40 feet. You're inside the line, so 150...7
[Overlapping comments]

JIM SMITH: 140 feet anyways?

JIM TIRABASSI: ...yes.

ALAN GAUNTT: | see it right there.

JIM TIRABASSI: Right, right.

ALAN GAUNTT: I'd say 160 feet?

JIM TIRABASSI: Right, so...

ALAN GAUNTT: 120 and 160 feet, | think?

JIM TIRABASSI: So moving it 6 feet is going to be almost negligible. There’s not going to be any difference in
it.
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ALAN GAUNTT: In my opinion.

JIM TIRABASSI: Right, at that distance, it’s ....yeah almost unperceivable the distance...
JIM SMITH: So, | would say he met C and D.

JIM TIRABASSI: Right.

JACKIE BENARD: So does...? Because how we’ll answer...it does not constitute a public or private nuisance,
nor diminish the value?

JIM SMITH: Well, the only problem with this...see the way it’s written in the RSA these two are tied together.
JACKIE BENARD: Right, I'll like them here on this one.

JIM SMITH: Yeah, yeah...

JACKIE BENARD: So...so the first part is...

JIM SMITH: The nuisance is not great enough to justify the cost.

JACKIE BENARD: Okay...and so the last part? Do we still have one more part?

JIM SMITH: No...

JACKIE BENARD: Cuz this one addresses?

JIM SMITH: No, that applies to when it’s over ten years.

JACKIE BENARD: Oh, this is over ten years. Okay, so I'll just transfer this for right here then. Alright.

JIM SMITH: Is this the right sheet? | think...we’ll we were just going through. These two need to be written
together, and then the RSA because this one when you read it...it ends up being...?

RICHARD CANUEL: Um...

JIM SMITH: So, they really aren’t independent...anybody, so maybe you could hit Jaye to...?
RICHARD CANUEL: Or the subject...bring it to Jaye’s attention...

JIM SMITH: Or, other work it out with...thank you.

JACKIE BENARD: The nuisance not great enough to justify the cost to move 6 apply?
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JIM SMITH: Yeah, yeah.

JACKIE BENARD: Okay, so | made sure that was in there.

JIM SMITH: Yeah.

JACKIE BENARD: Alright. Are we still discussing anything? Anymore questions?

JIM SMITH: No, no, we just need a motion.

JACKIE BENARD: Mr. Chairman, I'd like to make a motion this evening to grant Case No. 9/16/2015-2 for
David and Lisa Campbell for an equitable waiver of dimensional requirements to allow the solar array
structure to remain within the encroachment into front setback where 40 feet is required by Section
2.3.2.3.C.

JIM TIRABASSI: Seconded.

JIM SMITH: Okay. All those in favor?

ALL: Aye

RICHARD CANUEL: Mr. Chairman before we go onto the next case, | just want to comment on your request
regarding the equitable waiver worksheet about combining item number three and number four.

JIM SMITH: Yeah.

RICHARD CANUEL: Basically, in granting the equitable waiver the Board has to make a finding of all four
criteria. That’s why it’s divided up as one, two, three and four...

JACKIE BENARD: And | did do that.

RICHARD CANUEL: ...on this worksheet, so although number three and number four may sound very similar
they have to be distinctly separate.

JIM SMITH: Well, the thing that | was looking at was the number three ends with an and...

RICHARD CANUEL: Yes, because you have to find all criteria number one and number two and number three
and number four. That’s why it’'s worded that way...

JIM SMITH: But the other two don’t have the and?

RICHARD CANUEL: ...thatis why it is worded that way, so you couldn’t really combine these two. This would
not work as far as filling out your decision. Do you follow me?
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882  JIM SMITH: Not really?

883

884  JACKIE BENARD: What | did is | used that worksheet and | put it on to our findings so that we answered all of
885  those in that order.

886

887  RICHARD CANUEL: And that is very important in making your decision to show that you’ve applied all four...
888

889  JACKIE BENARD: All four?

890

891 RICHARD CANUEL: ...criteria...

892

893  JACKIE BENARD: Yes.

894

895 RICHARD CANUEL: ...that’s right.

896

897  [Overlapping comments]

898

899  JIM SMITH: Richard, when you read this A ends in with a semicolon, B ends with a semicolon...
900

901 RICHARD CANUEL: Correct.

902

903  JIM SMITH: ...and then C ends with an and...

904

905 RICHARD CANUEL: That’s correct. Yes, because doing one, two, three and four.
906

907  JIM TIRABASSI: So, if you were putting in a sentence it should have been a comma, a comma not a
908 semicolon...

909

910 RICHARD CANUEL: Essentially, yeah.

911

912  JIM TIRABASSI: They just grammatically stretched it improperly.
913

914  RESULTS:

915

916 THE MOTION TO GRANT CASE NO. 9/16/2015-2 WAS APPROVED, 4-0-0.
917

918 RESPECTFULLY SUBMITTED,

919

020 Jir~ TrrubAssy

921

922  JIM TIRABASSI, ACTING CLERK

923
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925
926
927
928
929

TYPED AND TRANSCRIBED BY NICOLE DOOLAN, PLANNING & ECONOMIC DEVELOPMENT DEPARTMENT
SECRETARY.

APPROVED (NOVEMBER 18, 2015) WITH A MOTION MADE BY N. DUNN, SECONDED BY J. BERNARD AND
APPROVED 5-0-0.
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