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ZONING BOARD OF ADJUSTMENT
268B MAMMOTH ROAD
LONDONDERRY, NH 03053

DATE: JANUARY 20, 2016

CASE NO.: 1/20/2016-2

APPLICANT: GTY MA/NH LEASING, INC.
LOCATION: 12-14 NASHUA ROAD, 10-138-2, C-11
BOARD MEMBERS PRESENT: JIM SMITH, CHAIRMAN

JACKIE BENARD, VOTING MEMBER

JIM TIRABASSI, ACTING CLERK

JACKIE BENARD, VOTING MEMBER

NEIL DUNN, VOTING MEMBER

SUZANNE BRUNELLE, VOTING MEMBER
BILL BERARDINO, NON-VOTING ALTERNATE

ALSO PRESENT: RICHARD CANUEL, SENIOR BUILDING INSPECTOR/ZONING
ADMINISTRATOR/HEALTH OFFICER

REQUEST: GTY MA/NH LEASING, INC REQUESTS A VARIANCE TO ALLOW AN
EXISTING FREESTANDING SIGN TO DISPLAY ELECTRONIC LED
CHANGEABLE COPY WHERE OTHERWISE PROHIBITED UNDER SECTION
3.11.7.E.3. 12-14 NASHUA RD, 10-138-2

PRESENTATION: JIM TIRABASSI READ THE CASE INTO THE RECORD. 14 PREVIOUS CASES
READ INTO THE RECORD. NO LETTERS.

JIM SMITH: | would like to find out so that we could change that, so that we would only have to read those
cases which are pertinent to. Any idea on that, Richard?

RICHARD CANUEL: To tell you the truth, | do not see any reason why you need to recite each and every one
of the cases to begin you, you could merely state you know five previous various cases granted, two previous

variances denied, something to that effect.

JIM SMITH: | can understand the ones that have some sort of similar issues but those from the motel don’t
see to make a lot of sense, right ....we will look into that in the future, | guess. Ok, who will be presenting?

MARK GROSS: Mr. Chairman, | will be, for the record. My name is Mark Gross with MHF Design Consultants

with an address of with an address 44 Stiles Road, Salem, NH and also with me this evening is
Peter March from NH Signs.
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PETER MARCH: | am Peter March from NH Signs 60 Old Derry Road, Derry, NH.

MARK GROSS: Mr. Chairman and members of the board, we are here representing Getty MA/NH Leasing Inc.
on the variance application that is before you. In your packet, there is a copy of the plan that you see down
here which depicts the existing sign and then proposed sign. If you have any questions about that can
answer them now or | can go through my presentation and go through the five criteria. So, if there are no
guestions. We are requesting a variance from section 3.11.7.E.3 of the zoning ordinance for the following
reasons to allow an existing freestanding sign to display the price per gallon for fuel with electronic led
changeable copy where changeable electronic message board signs are prohibited under this section of the
ordinance. And what | will do is go into the five criteria, the variance will not be contrary to the public
interest because the display of the price of gas is required by state law and will utilize LED technology for the
changeable copy. And that is the pricing only. It will allow travelling motorist to see the price of gas prior to
entering the site because gas prices fluctuate frequently and it will be much easier to keep up with the
fluctuations using the LED technology that can be changed electronically more easily versus using changeable
copy that historically was done manually. It isin the public interest to allow the LED pricing since it will
provide a reliable and visual display of the pricing that the travelling public will be able to see as well as
keeping up with the changing technology that is currently being used in other surrounding communities and
and will adhere to the legal rules as outlined in RSA 674:19 which is the applicability of zoning ordinance as it
relates to the subsequent changes made to any applicable ordinance not being applicable to a legally
preexisting structure if the use is not substantially different than the current use. So again from the public
interest, this is considered a legally, a legal preexisting structure when it was constructed. It was constructed
in accordance with the zoning ordinance at the time in terms of height, area and such. And | have also
included a copy of the RSA for your reference in the packet.

JIM SMITH: Before you go beyond that, um...to say this is a legally preexisting sign, what you are showing
there are two different signs, one being substantially smaller than the first one.

MARK GROSS: Right, and the reason for that is the way, when this sign was originally built which was
probably in early 1990s, the wrapping of the post was how they did the signs and new , the way they do these
signs now and Peter can probably speak to this is the actual sign panel goes in between an existing post. So
there is no change in height and the reason the area goes down is because you are not counting to the
outside of the post you are counting the panels that are inside the post.

PETER MARCH: It uses the same post as before.

MARK GROSS: So it would not be considered a new sign because you are actually refacing the existing sign.
The thing we are here for this evening is for the LED because that is the quote-unquote change from manual
letters to the LED lighting. Under two, the spirit of the ordinance is observed because the only part of the
signage that is considered a changeable copy, the signage would be the gas pricing and it would only be
changed electronically when the gas prices change which at times could be daily, weekly or monthly
depending on the market fluctuations. The LED lighting for these prices would be steadily lit with no moving
and/or flashing elements. In accordance with section 3.11.6.D.3.A of your ordinance reads as follows, and
this is a direct, within the commercial |, Il and Il and MUC sub districts, signs are permitted as follows, (a) one
free standing sign for each developed parcel up to a maximum of 65 square feet of the total sign face area
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allowed, 75% may be used for changeable signage. This site is within the C-ll district; therefore, it is allowed
changeable signage which the gas pricing would be defined as. Additionally, in the ordinance under
definitions, the following applies, sign changeable copy, this is your definition, a sign or portion thereof
designed to accommodate message changes composed of characters, letters or illustrations that can be
changed or rearranged either manually or electronically without altering the facias surface of such sign.
Additionally, the pricing element does not have any aspects specifically prohibited and which are typical of
electronic message boards, such as animated, flashing or moving elements. The spirit of the ordinance would
be observed because under RSA 674:19 Applicability of Zoning Ordinance, zoning ordinance adopted under
RSA 674:19 shall not to apply to existing structures which shall also include signs or to the existing use of any
building unless the alteration of the building or use for a purpose or in a manner that is substantially different
from use to which it was put before the alteration. Therefore, replacing the manual pricing aspect of the sign
and allowing the proposed LED pricing aspect to the sign as proposed would be within the spirit of the
ordinance and would conform to the requirements under RSA 674:16. Substantial justice is done because it
will allow the pricing element to be displayed such as it would be visible from the adjacent roadway and
travelling public and it meets more of the technical definition of changeable copy signage which is allowed
than the definition of electronic message boards. More importantly, substantial justice is done because it will
be in keeping with RSA 674:19, Applicability of Zoning Ordinance which states, a zoning ordinance adopted
under RSA 674:16 shall not apply to existing structures, signs included, or to the existing use of any building.
It shall apply to any alteration of a building for quote use for a purpose or in a manner which is substantially
different from the use to which it was put before the alteration. In this case, the changing of the sign from
manual pricing to LED pricing is not substantially different in use or purpose from the use or purpose it was
put before the alteration. Therefore, substantial justice will be done by adhering to the requirements under
RSA 674:19. So, in other words, if it is a manual, it’s pricing done manually. We are not substantially
changing the use of that because we are still doing the pricing. It is just a different manner of showing it. So,
it is not substantially different. Four, the values of surrounding properties will not be diminished because the
pricing aspect of the signage is not obtrusive. It is a small part of the overall signage and the LED lighting
aspect will not be overpowering to the rest of the existing or surrounding signs. This type of signage for
pricing is unique to this particular use as gas fueling facility as opposed to any other type of retail facility. |
will also point out that we have indicated other presentation, the actual lighting of the LED is actually less
intense than any other type of lighting that you would put in there for that. Under (5), literal enforcement of
the provisions of the ordinance will result in unnecessary hardship because the special conditions of this
property that distinguish it from other properties in the area are as follows: the subject property is
developed under previous sign regulation and the sign permit was issued for the sign. The existing sign
predates the zoning ordinance regarding LED signage, electronic reader boards, sign language and is
considered a legally preexisting sign in accordance with section 3.11.8 preexisting signs. So it is considered a
legal preexisting nonconforming sign at this point. Based on the sign status as legally pre-existing sign as
defined in the sign ordinance, the change in the pricing from manual letters to LED numbers would qualify
under RSA 674:19 which is the Applicability of Zoning Ordinance which states again a zoning ordinance
adopted under RSA 674:16 shall not apply to existing structures which signs are included or other existing use
of any building. It shall apply to an alteration of a building for use of a purpose or a manner that is
substantially different from the use to which it was put before the alteration. In this case, it is not
substantially different in the use or the purpose. Under this statute, the legal rules from when a non-
conforming use can be changed or expanded are as follows, this is from, directly, from the state statute in
terms of four items that you have to meet the standard. So under (a) the proposed change arises naturally,
in other words, through evolution such as new and better technology out of the grandfathered use. In the
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case of this request, this rule is met given that replacement of the pricing from manual numbering to LED
numbering and subsequent changing based on only fuel pricing changes arises naturally through changing
technology which allows the change in pricing electronically rather than manually. So it does meet that
standard in terms of its, through evolution, which indicates new or better technology and obviously, the
electronic pricing is an evolution of the technology. Technology has changed significantly in the use of these
changeable copy pricing signs in the state of the art technology which is not only energy efficient in the use of
LED technology but also provides an easier method of changing prices which is required in a frequently
fluctuating retail gas sales market. The intent is to allow changes that are not substantially different and to
allow these changes to occur as technology evolves so that the owner can continue to utilize their property to
their benefit. It is required for the purpose making the existing use more available to the owner or does it
constitute a new and different use? In the case of this particular sign, the change of the pricing from manual
to LED changeable copy signage will make the existing use more available to the owner in terms of keeping
up with the technology, efficiency of operations and meeting Shell Corporate standards which are intended
to be consistent from station to station throughout the country. As stated in RSA 674:19 this prong of the
rules was phrased as whether the use at issue is nearly a different manner of utilizing the same use, which it
is or constitutes a use different in character, nature and kind which it does not. It is clear that the issue of the
use of LED changeable copy signage is just a different manner of displaying the pricing and does not
constitute a use different in character, nature or kind. On the third prong of the criteria, will the change or
expansion render the premises proportionately less adequate for the use in terms of the requirement of the
ordinance? The change of the pricing from manual to electronic will actually render the premises
proportionately adequate by allowing the business to utilize new technology that is required by Shell
Corporate brand which they sell that is in use in many other Shell stations. The fourth prong of the criteria
under the state law: will the change or expansion have a substantially different effect, impact on the
abutting properties or in the neighborhood? The change in how to display the pricing is minimal and will not
have a substantially different effect or impact on abutting properties or the neighborhood since the property
is zoned commercial and is adjacent to the highway; therefore, it will not have any substantial or noticeable
impact on the surrounding neighborhood and | would also like to indicate that the new signage because of
the way the panels are and the area is reduced. It actually brings the area of the sign in conformance with
what your requirements are. So if you look the existing sign is 78 square feet as it is currently measured and
it brings it into conformance to 57.3 just by virtue of how the sign now is... or the signs panels are
constructed. For the purpose of this subparagraph, unnecessary hardship means that owing to the special
conditions of the property that distinguish it from other properties in the area, there is no fair and substantial
relationship that exists between the general public purposes of the ordinance and the specific application of
the provision to the property because the existing sign is considered a legally pre-existing sign as defined by
the town’s sign ordinance and therefore is not subject to any zoning ordinance changes subsequent to the
date of the permit to erect that sign based on RSA 674:19 and the criteria that is established under this
statute. Those criteria established in the above section are meant for this particular type of application and
those are the four criteria that | read to you at the beginning. Therefore, there is no fair and substantial
relationship to the prosed pricing aspect of this sign and its definition by the building inspector as an
electronic reader board messaging sign to the general public purposes outlined in the sign ordinance because
the method by which the pricing aspect of the sign is achieved does not render the use of the sign
substantially different and still provides legal rules for when a non-conforming use can be changed or
expanded under RSA 674:19 which is the Application of Zoning Ordinance. Those legal rules as described
above provide for the natural progression of the proposed change to the use of new and better technology
making the use of the sign more available to the owner without constituting a new or different use, does not
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render the property less adequate for the use in terms of other aspects of the ordinance and will not have a
substantially different impact on the abutting properties or the neighborhood. The proposed use is a
reasonable one because the property owner will be allowed the pricing aspect of the signage which is
required and it can be seen form the adjacent roadway and by the travelling public utilizing this facility. More
importantly, it will meet the legal rules as outlined in RSA 674:19 which will allow for sign changes proposals
without being made subject to the sign ordinance changes made after the effective date of the original sign
permit. So, | just want to point out one other thing and it is when you get off exit 4, this is on the east side.
For all intent and purposes, when you get off of exit 4, literally the site is the first commercial site on the left
and then Burger King and the Derry town line is literally 400 or 500 feet down. So from a perspective point of
view, this is kind of isolated section of the town of Londonderry in terms of that commercial section. So far a
perception point of view, the unique, some of the uniqueness is location. It is located on the other side of 93
away from really the majority of the commercial part of Londonderry. So the perception is you know, the
uniqueness is it is kind of isolated. This area of Londonderry is somewhat isolated from the rest by the fact
that 93 divides Londonderry in this particular location. So, | just wanted to give that as an observation. So,
that concludes my presentation. If the board has any questions, | will be glad to answer them.

NEIL DUNN: Mr. Chairman, if | may? So, if we talk about this changing technology. | just want to get a better
handle because the next applicant might come in and say, well, those big pictures and the animated milk...by
telling how low milk price is, is new technology. So how do we draw the line on that? Only because you are
using new technology and to me you could argue that that is new technology and | do not think that is what
we want here in Londonderry.

MARK GROSS: Because in this particular case, it has to be an existing sign, that was legal at the time. So the
only that could happen is that there was a sign that had that type of what you just described...um...other
than electronic that was not allowed back then in the early 90s. | do not know.

NEIL DUNN: No, it was more to the technology factor. You could take LEDs and now they can become pixels
and you can make them anything do you want. So | am trying to limit it to, in my head, yes, just doing
numbers for the pricing is basically your changeable copy is a good argument but how do we keep it from
going further and because of so much of changing technology and in the statute you are quoting or
referencing..

MARK GROSS: Because, to take the manual pricing and it is only for the pricing aspect and say that someone
would come in and want to do something different other than pricing. You would not be able to.

PETER MARCH: These signs are only capable of showing digits. They can’t show letters, they can’t show
pictures. They are purely....

NEIL DUNN: And that is what | am trying to make sure that is what they stick with and because we are talking
technology and LEDs you put in enough small LEDs and they become pixels. So yes, that is what my thought

would be if | was told prove this that would limit it very specifically because there is so much talk technology
and changing. So that is a big part of the argument so | am just trying to get a handle on how

[OVERLAPPING COMMENTS]
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225  PETER MARCH: But it is totally different type of technology. The type of sign that you see up on

226

227 [OVERLAPPING COMMNETS]

228

229  NEIL DUNN: But the argument is general technology not specific...we do not enough about the specific one
230  sothatis why | am trying to narrow it in is. That is all | am saying...

231

232 [OVERLAPPING COMMENTS]

233

234 NEIL DUNN: ...so | am trying to get some feedback to you that that is a different kind of application.

235

236  PETER MARCH: If you wanted to make a restriction that this only displays numbers not letters that would
237  cover that... [INAUDIBLE]

238

239  NEIL DUNN: And that is what | am getting to because this argument and use of statute that says new

240  technology to meiis...

241

242  MARK GROSS: But you have to meet all four prongs of that state statute.

243

244 NEIL DUNN: And the second thing you seem to do a lot with is Shell’s standards and that. So would they have
245  overriding power over local ordinance? Is that what you are implying?

246

247  MARK GROSS: No, what we are saying is that they like to be consistent. So that in order for better use of the
248  property, they want to have all of their signage consistent. So it goes to...

249

250  NEIL DUNN: From a technical legal point of view it really has no impact here or it just is in there to let us
251  know that Shell cares?

252

253  MARK GROSS: Well, it also goes to...um...it is required for making the existing use more available to the
254  owner. So that to me, making it more available to the owner, you need to make all your sites pretty much
255  consistent. So it does make it more available. So it really is that it sis the second prong of the state law.
256

257  NEIL DUNN: Whose the owner, Shell or...

258

259  MARK GROSS: [INAUDIBLE]...No, | am sorry, it is Getty MA/NH Leasing which Shell is also a part of that
260  franchise business.

261

262  NEIL DUNN: Back to this technology argument. If they came back and said we want streaming colors and |
263  know that you saying that sign you are putting in today won’t do it. | am just trying to figure out how, why
264  we are throwing in Shell and their requirements because | do not see where that is really...

265

266  MARK GROSS: Well, it is not theirs, just specific, it is for gas stations in general whether it be Shell Mobile.
267  They all want to have their signage, their logo consistent.

268
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NEIL DUNN: | understand that. Everybody wants a consistent brand but when you throw it in there as part of
the regs. It looks, ok, | am just getting background...to me it seems fluffy. Thank you.

JIM TIRABASSI: I've got a question?

JIM SMITH: Go ahead.

JIM TIRABASSI: Aside from the new technology, this is basically the same footprint of the old sign?
PETER MARCH: That is correct.

JIM TIRABASSI: The only difference is going to be the new manufacturing technology which is the actual sign
itself which is going to be an inside dimension as opposed to outside and top dimension.

MARK GROSS: That is correct.

JIM TIRABASSI: Ok, so nothing else is going to change, the poles will change because...
MARK GROSS: The height is not changing.

JIM TIRABASSI: Excuse me.

MARK GROSS: The height is not changing.

JIM TIRABASSI: No, no, so nothing else.

MARK GROSS: Right

JIM TIRABASSI: You are physically going to remove everything that exists there. Putin all new standards and
signage. But you are basically just replacing the exact same thing.

MARK GROSS: That is correct.

JACKIE BENARD: Mr. Chairman, so the new sign...the Shell is that going to be lit and Dunkin Donuts will be lit?
So those will be lit and then...

JIM SMITH: So do you want to say something...

PETER MARCH: Yes.

JACKIE BENARD: It will, ok and then the food mart area that will be lit?
PETER MARCH: That is correct.

JACKIE BENARD: Car wash will be lit and ATM will be lit?
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PETER MARCH: That is correct.

JACKIE BENARD: So that whole sign will be lit.
JIM SMITH: Is the present sign lit?

PETR MARCH: The present sign is also lit.
MARK GROSS: Internally.

PETER MARCH: The whole sign is lit.

JACKIE BENARD: Ok, thank you.

PETER MARCH: May | note that one of the other differences is that they height of the sign cabinets reduces
from 189 inches to 172 inches so that also reduces it in size.

SUZANNE BRUNELLE: So, you are heavily relying on RSA 674:19. Do you have any case law that supports
that?

PETER MARCH: The New London Land Use Association vs. the New London ZBA derived those key points.
The other...

SUZANNE BRUNELLE: Excuse me. What is the year on that decision?

PETER MARCH: Um...1988.

SUZANNE BRUNELLE: Ok. Any others?

PETER MARCH: Do not want to get into an argument with a lawyer... [LAUGHTER]

SUZANNE BRUNELLE: Again, he recited at least a dozen times in his argument that basically the ordinance
does not even apply because it is a pre-existing sign. So that...

[OVERLAPPING COMMNETS]
MARK GROSS: The other one that is listed is Town of Jackson vs. Town and Country Motor Inn, Inc. 1980. It
says that Jackson’s ordinance requiring removal of a pre-existing sign was held pre-empted by RSA 674:19

because signs are structures so.

PETER MARCH: Ray’s State Line Market vs. Town of Pelham which is 1995, New Hampshire Supreme Court
case refers to the extent of an expansion, a natural expansion...

SUZANNE BRUNELLE: On a sign?
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PETER MARCH: No, um...it was actually a sign. | do not think it really matters whether it was a sign or a
structure or both but this was in fact a big coffee counter.

SUZANNE BRUNELLE: So, your argument is that because your sign is pre-existing that that RSA allows you to
change it? And that would apply not only to you but to everyone single person in this town that has a pre-
existing sign....

MARK GROSS...a legally pre-existing sign.

SUZANNE BRUNELLE: that wants to make a change? Ok. Is the, both sides of that sign the same? What the
plan for the new sign? The LED will be on both sides?

PETER MARCH: Yes. In general, in signage, they are always the same. | mean it is very, very rare to find a
sign that is not the same...

SUZANNE BRUNELLE: ...same on both sides...| am going to continue to ask the questions?
PETER MARCH: That is fine. You might come across one [LAUGHTER].

JIM SMITH: Your basic argument is that you are changing the manual numbers to an electronic numbers and
that is the only thing you are changing.

PETER MARCH: We are changing the nature of the sign faces as well we are as reducing size. We are pulling
them into...the sign poles...no longer part... part of the area of the sign because the actual sign facias and sign

cabinets are now inside the pole area.

MARK GROSS: But you are correct, the only change in the sign in terms of what is not allowed in the
ordinance is the LED pricing.

NEIL DUNN: If I may? The older sign which you have a picture with the gray in there...that was also lit then?
The gray area?

PETER MARCH: Yep.

NEIL DUNN: So this one being white. Is it more translucent and going to actually have higher lumens and be
more visible or harsh if you will? | mean...

PETER MARCH: | do not believe so, no. Particularly because it is small among other things.
SUZANNE BRUNELLE: So, your sign, the older one, what is actually illuminant is car wash because the rest of
it is gray. So that is what would actually illuminate and then what illuminates food mart and the price diesel

then regular would be lit.

PETER MARCH: That is correct.
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SUZANNE BRUNELLE: In your new sign, all of those items are all back lit because food mart is now green so
that would mean that all of the white is illuminated, correct?

PETER MARCH: Could I...

SUZANNE BRUNELLE: And, I think that will help answer your questions as well because it is still not
clear...voltage, wattage...

MARK GROSS: Obviously, if that is an issue which really does not relate to this at all...um...then those
same...that same text can be illuminated...so in other words, the Shell itself the pectin itself...could just be
illuminated. Um...what is it now on the existing? Is it the whole panel? So, in other words, the difference is
you’re reversing what is illuminated and what isn’t?

SUZANNE BRUNELLE: That was, that exactly was my question because | understand what you are here for...

MARK GROSS: Background was not illuminated on the existing but the words were in this case the
background is illuminated...

[OVERLAPPING COMMNETS]
SUZANNE BRUNELLE: Ok, and | understand your purpose as to why you are here but | want clarification, too
on the new sign because that has to really being acknowledged as well because that is not the only thing that

is changing because we are going to flip flop now.

MARK GROSS: We don’t have to. We could do this so that just the lettering on these panels show up
according to Peter.

SUZANNE BRUNELLE: Ok, great. Thank you very much.

JIM SMITH: The actual heights of the two signs were identical, correct?

MARK GROSS: That is correct.

JIM SMITH: OK. Top to bottom of the side panels are changing from 189 to 172°?
MARK GROSS: That is correct.

JIM SMITH: So, it is reduced in both width and height. So that is how you get your reduction in total square
footage.

MARK GROSS: Also, if you look, the old sign had Bank of America that was illuminated.

JIM SMITH: That seems to translate into ATM.
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BM: Yeah, probably.

SUZANNE BRUNELLE: Yes.

[LAUGHTER]

MARK GROSS: Maybe they did not have ATMs back then. Well...

JIM SMITH: | was kind of looking at that myself and I finally related those two together and decided one
replaces the other because otherwise you would have the same. You got carwash, food mart, Bank of
America and now you got food mart, car wash, ATM. So, essentially the same.

MARK GROSS: ATM replaced the bank. Same thing.

SUZANNE BRUNELLE: New technology.

JIM SMITH: What?

SUZANNE BRUNELLE: New technology

JIM SMITH: So, this way they could use an ATM from anywhere versus a particular chain, | guess.

MARK GROSS: No need to wait in line for a teller.

JIM SMITH: Any further questions? | will open it up to the audience. Anyone in favor? Anyone in opposition
or have any questions?

[INAUDIBLE]

JIM SMITH: | will bring it back to the presenters. Anything further you want to say? Anything further from
the board? At this point we will close the public hearing and we will discuss it.

DELIBERATIONS:

JIM SMITH: Ok. Should we discuss the first one? The variance will not be contrary to the public interest
because...

NEIL DUNN: Because other towns are using it.
JACKIE BERNARD: Other towns are also not using it.
[OVERLAPPING]

JACKIE BENARD: It is a hot topic that | know other towns that had to make a decision.
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NEIL DUNN: um...when you put it all together in the big package. It's really, as long as we can put that
restriction. This whole argument over technology being a natural evolution and references in this case and
this RSA. | am not comfortable with that and that blow up into my point. You put enough LEDs, you got
pixels, you can make whatever you want. So there fine with it being just the numbers and so in that case, |
think it is true to what they are talking to and to the public interest and it always ties back to spirit, too. If we
are only looking at the numbers and we are not making this big flashy...top of South Willow Street off the exit
ramp.

BILL BERARDINO: Yeah, but isn’t that whole 172 inches going to white and lit up.

NEIL DUNN: That is probably going to be...I think that is where | was going and Jackie was going with it. It
would be much brighter...

JACKIE BENARD: Yes...

NEIL DUNN: ...and they seem to be agreeable to maintaining the dark with the light coming through on the
existing...

JACKIE BENARD: ...on the writing again...

BILL BERARDINO: Ok, so they will flip that so that

[OVERLAPPING COMMENTS]

JIM SMITH: So we will have to write that in as a restriction...

NEIL DUNN: Absolutely.

JACKIE BENARD: Correct.

BILL BERARDINO: Because now you are looking at one big lit up sign.

NEIL DUNN: Exactly. That was my...

BILL BER ARDINO: With five or six different things on that.

SUZANNE BRUNELLE: We will have five different signs in that area...they will come in one after the other.
JACKIE BENARD: And that was something they skirted around till we sort of pointed it out and that is a
concern because the old sign and they base their case on that...that they are not changing anything other
than but they really are. But they have no problem with that restriction so then it brings it to more a true

statement that the only thing was the LED changeable price with fuel.

BILL BERARDINO: So the bottom half would be flipped over that the letters are the only things that are lit up.
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JACKIE BERNARD: Correct. They would agree to that.

BILL BERARDINO: What’s going to be at the bottom? What is it going to be surrounded by?
JACKIE BENARD: They were going to do the dark again...

BILL BERARDINO: Dark again...

JACKIE BENARD: Yeah.

JIM SMITH: The same with those [INAUDIBLE]...

NEIL DUNN: But I think only with those stipulations does number one become not contrary to the public
interest.

JACKIE BENARD: That’s correct.
JIM SMITH: Okay, anybody else have comments?

SUZANNE BRUNELLE: | have a problem because once this one goes in. Mobile will be in here next because
they are right across the street. And it is nice to make the argument that the line stops right there but there
is three more gas stations in that... [INAUDIBLE]

NEIL DUNN: And there’s more up the strip but if we are looking at our own definition. Based on what was
presented and the changeable copy and we don’t know the RSAs, we could send it out for review, for an
opinion.

[OVERLAPPING COMMENTS]

NEIL DUNN: Well, more specifically with this argument...um...but because looking at our definition of
changeable copy, that is what they were changing before the just the numbers for the pricing. So if we need
to tighten up our spec or whatever, again it's my perspective, there are five of us voting so | am not
trying...no | understand where you are going....

JACKIE BENARD: | mean we have already argued with the, wrestled with this same argument in a previous
case.

JIM SMITH: Yeah but | think one of the problems we had with our previous case...one for review...it went by
the historical commission initially. The issue was brought up. Someone made a statement as to what they
thought it was and nobody on the commission raised any objection to it on that initial hearing and it kind of
lend them down the Gardner’s path as to what they can do. So I think they had more of an argument of
the...or for a better word misled into thinking that that type of a sign was acceptable. So | do not think it’s
quite the same situation as we have at the present moment.

MARK GROSS: Mr. Chairman, point of order, if | may?
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JIM SMITH: Not really.

MARK GROSS: Ok, | tried. The only treason | asked is because something was said. | think thereis a
misunderstanding about when this applies and when it doesn’t. | think it is pertinent to your deliberations.

JIM SMITH: Well, | reluctantly let you state it.

MARK GROSS: Thank you. Um, there was a comment made if we allow this then we will allow every other
person to come in and | just want to clarify that this only applies to existing signs that were legally existing at
the time they were erected. It does not apply to brand new signs that come in...um...it only applies to
existing, pre-existing, non-conforming signage so you are not going to see a new owner come in and ask for
this LED sign based on this state law because it does not apply. | just want to make sure that the board
understands this.

JIM SMITH: | understand what you are saying but | think the signs we are thinking about all meet the legally
pre-existing situations and that is where we are wrestling.

SUZANNE BRUNELE: Without giving credence to that argument or not. Most signs should be legal or
turnovers...exactly what you said.

JIM SMITH: Well, you see, a lot of the signs were legally put up in the first place either through a variance or
they were in conformance with the regulations at that time; however, we changed our ordinance and
addressed things and | know if you went back 10 years ago you probably would not have heard anything
about any type of electronic signs in the ordinance. Now we have a definition of it. Maybe it is...
[INAUDIBLE]...whatever. So | think one of the big problems with any zoning ordinance it gets amended so
many times. | am trying to remember what was legal at the point a particular thing happened versus what it
current status is. That is why we end up with a lot of signs and other things which are, meet the pre-existing
condition situation but | think what we are wrestling with is if you look at...what do we got...one, two,
three...three gas stations left.

NEIL DUNN: BP, Speedway...

JIM SMITH: No, Speedway...coming this way. The one that is next to the left is being changed into a tire
place. So that one is gone. Then you got the one that we did give the sign ordinance to...

[OVERLAPPING COMMNETS]
BILL BERARDINO: But they had pre-existing signs. They used the same...close to twenty feet...
[OVERLAPPING COMMENTS]

JIM SMITH: So you got five and then one in the [INAUDIBLE] of Shell and then you got...potentially we got a
total of seven signs which could be possibly use this argument.
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NEIL DUNN: So getting back to point one, Suzanne. So, what was your take on it, if | may?

SUZANNE BRUNELLE: | am not convinced by the RSA argument but putting that aside...not contrary to the
public interest...it is difficult. The new sign is better than the old sign, no doubt. | just, you know, you get led
down the slippery slope argument and | do not want to necessarily keep harping on that but um we are a
Town and we are a Town that is concerned with what we look like and um we are not Manchester. So there
is progress that will come and go and maybe we are not going to pick up on it and maybe we should or
maybe we shouldn’t. | guess that is a decision for all of us to make. In the regard, | do not know allowing
electronic signs isn’t keeping with the standards of the town of Londonderry.

JACKIE BENARD: You know, the new sign is cleaner. It is smaller um, it is more eye appealing. It does have
it...it is cleaned up. Itis not as billboardish looking. It is more uniformed. Um... It is smaller an area so it...I
look at that clean up and try to focus in on exactly with the electronic changing of the pricing of fuel which is
what our main concern is here but as far as contrary to the public interest, the new sign, to me , is more
pleasing, cleaner. It cleans up some messy older looking sign. Yeah, the overall sign is reduced.

BILL BERARDINO: Sharper, cleaner, less offensive.

JACKIE BENARD: ltis...

JIM SMITH: Dunkin Donuts is shrunken considerably.

JACKIE BENARD: Um uh...

JIM SMITH: Those are the plus things but we are still back...

NEIL DUNN: To the argument on the RSA...

JIM SMITH: Well, one issue that wasn’t brought up tonight was the safety aspect of having someone actually
go out there and manually change those numbers in adverse weather conditions and so forth. It is obvious a

safer way for somebody to change those numbers. Looking at the sign we did approve | don’t think...doesn’t
look...looks ok to me...

JACKIE BERNARD: And if the issue with the illumination from old concept, from old existing to new concept, if
the lighting is under control so that it is not this really bright sign and they agree to flipping with only that
dark background with only that white showing for food mart so that it can be read and the white car wash to
be read and ATM. To me that won’t be as bright either

NEIL DUNN: Well, | guess it kind of boils down to me. Based on what their argument was on number one
alone other than the 674 part because | questioned that all along...um...to me it does not seem substantially

different it is just the numbers and we are not letting them get brighter.

JACKIE BENARD: Correct.
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NEIL DUNN: | guess if we go to number two then we get back to 674 maybe. One thing is, we don’t have.
Does anyone have a paper copy? Is his quote of sign changeable copy and not to doubt him, | know we
recently changed it. Does it give that...

JACKIE BENARD: Yes, it does...

NEIL DUNN: Letters and illustrations and everything still...

JACKIE BENARD: No, he didn’t quote the sign or electronic message board where it depicts that
information...

NEIL DUNN: Right but on sign changeable copy it is....

JACKIE BENARD: Verbatim. | already checked it.

NEIL DUNN: So that it is kind of blurry there if an illustration can be a changeable copy.

JACKIE BENARD: Correct.

NEIL DUNN: So then itis only if it is done with electronics than it becomes a message board and offensive.
JACKIE BENARD: Correct.

NEIL DUNN: Ok, thank you.

JACKIE BENARD: That is why | looked it up.

NEIL DUNN: And then if it was electronic...| guess that is where we draw the line. If it is a different use or not
and that was my whole point with the technology being always changing.

JIM SMITH: See, part of the problem is the definition he is quoting is about changeable copy and in it it
mentions electronic. When you look at the definition for

[OVERLAPPING COMMNETS]

JACKIE BENARD: Electronic message boards...

JIM SMITH: That is what is addressed in the ordinance.

JACKIE BENARD: Correct.

JIM SMITH: They don’t address electronic changeable copies in the ordinance. Is that correct? Richard?

RICHARD CANUEL: I am sorry. | wasn’t following you.
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JIM SMITH: Ok, the electronic message boards is quoted or stated as that it is prohibited in the ordinance.
RICHARD CANUEL: That is correct.

JIM SMITH: The ordinance doesn’t really address electronic changeable copies in the ordinance.

JACKIE BENARD: It does...

RICHARD CANUEL: It does in the definition...

JIM SMITH: In the definition.

[OVERLAPPING COMMENTS]

RICHARD CANUEL: In the body of the ordinance it talks about flashing, moving changeable electronic copies
or electronic message boards is what it says.

JIM SMITH: Yeah, so we have a definition which really isn’t used in the ordinance. Well, in total.
JACKIE BENARD: Um...3.11.7

NEIL DUNN: Well, except we say 75% of the effacement may be changeable signage and then so it kind of
backs into it with a bad description of sign changeable copy being a portion there...design to accommodate
message changes proposed of characters, letters or illustrations manually or electronically so there is kind of
that blurry line and that is why | was trying to get clarity.

BILL BERARDINO: [OVERLAPPING COMMENTS]...characters and letters there is a number, a character or a
letter, numeral, number.

NEIL DUNN: Right but it gets to the argument being changeable copy after 75% is allowed, that really is all
they are looking to change...

JACKIE BENARD: Right...
NEIL DUNN: using the RSA 674 whether that is applicable or not...

JACKIE BENARD: Right, because our zoning ordinance in section E (3) is where it addresses the
illumination of signs which is animated moving, flashing and noise making signs are prohibited.
Changeable electronic message board signs are prohibited in all zoning district. When you look
up sign, electronic message board, a sign with a fixed or changing display message composed of
a series of lights that may be changed through electronic means, signs whose alphabetic or
pictographic or symbolic informational content can be changed or altered upon a fixed
displayed screen composed of electronically illuminated segments. So thatis how it has been
referred to. So whether the RSA is actually applicable, | guess becomes the hinge pin here.
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JIM SMITH: And the definition that is in here, if it had the word [INAUDIBLE] electronically stricken from it
you wouldn’t be in any conflict, but it is still there

JACKIE BENARD: Um uh
JIM SMITH: Ok, so, number one we agreed that they met, number two where are we?

NEIL DUNN: Based on the argument, | think they do. | think the only open question is 674. | think it was
presented well... [INAUDIBLE] and we limit it to that no brighter and...the numbers which they were changing
by decals or signs or whatever you want to call those cards. It was presented well that way. If it has those
restrictions; however, does 674 really make it, do we really want to ban LED pricing?

JACKE BENARD: Right, well, if we go back to the purpose and the intent of this ordinance. | mean, would you
like me to read that to refresh everybody.

NEIL DUNN: Sure. If Jim doesn’t mind, Mr. Chairman... [LAUGHTER]

JACKIE BENARD: So the spirit of the ordinance, the purpose and the intent (A) protect the health, safety and
welfare of the public; (B) maintain and enhance the appearance and aesthetic environment of Londonderry;
(C) maintain and promote the rural, agricultural and historical character of Londonderry; (D) control visual
clutter and encourage high professional standards in sign design and display; (E) promote signs that are
harmonious in color, material and lighting with the buildings and surroundings to which they relate; (F) retain
the Town’s ability to attract and encourage economic development and growth; and (G) promote the
economic growth of Londonderry by creating a community image that is conducive to attracting new
businesses and industrial development. | mean we talked about a lot of that already and so the spirit of the
ordinance is being observed on several of those points. Um, we talked about the enhanced appearance, the
aesthetics of the new sign, um, control visual clutter, we talked about that. Um, higher professional
standards from the old sign to the new. We talked about the harmonious color and materials, how it was
more appealing in the new sign. We did talk about the lighting, though. So that point was actually hit and
how it relates to the surroundings of Londonderry. Um, retain the Town’s ability to attract and encourage
economic development and growth. So | mean we sort of hit all of those.

NEIL DUNN: | guess it boils down to do we want LED signs or not. Right? And where does 674 come in?
JACKIE BENARD: Right...

NEIL DUNN: To me the way it was presented based on what we have and with those restrictions that it not
be that bright translucent light that it has the dark with the numbers...[LAUGHTER]...how do we even put the

limitation in then it would hit that as far as number two goes

NEIL DUNN: Without regard to 674. If 674 was overruled then | would say what are the options? Do the little
card numbers look any better? | do not know. | guess we could put it in front of the Town.

JACKIE BENARD: So, | guess that hinge pin on this one whether 674 is applicable to...
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NEIL DUNN: Overrides it...

JACKIE BENARD: ...and if it overrides it.

NEIL DUNN: Or if everybody here...

JIM SMITH: Well, when you read the section the section that talks about the zoning...
JACKIE BENARD: Um, for color and material that...

JIM SMITH: Yeah, read that one.

JACKIE BENARD: Promotes sign that are harmonious in color, material and lighting with the buildings and
surroundings to which they relate...

JIM SMITH: Ok, wasn’t there something in there about the zoning or professional?

JACKIE BENARD: Yep, control visual clutter and encourage high professional standards in sign design and
display.

JIM SMITH: Sign design and display.

JACKIE BENARD: So the spirit of the ordinance is...

[OVERLAPPING COMMENTS]

NEIL DUNN: Is there time limits? | guess they are open 24 hours so it doesn’t matter anyway.

JACKIE BENARD: For purpose and intent?

NEIL DUNN: No, just in general.

JACKIE BENARD: Just in general.

NEIL DUNN: But they’re open but if they’re open they should have signage... [OVERLAPPING COMMENTS]

JIM TIRABASSI: So we asking them to present a clean viable product but hinging it, the technology that goes
with the clean, viable product.

JIM SMITH: Right.
JIM TIRABASSI: Which it becomes our responsibility to figure out how to limit how much that can expand.

JACKIE BENARD: But is this new technology achieving that clean...
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JIM TIRABASSI: Aesthetically, it is because if you look at the old numbers. In two levels it is.

JACKIE BENARD: Right.

JIM TIRABASSI: The simple fact that the pricing is on the [INAUDIBLE] and somebody does not go out and
change it. Somebody is going to pull in there and say he geez | found gas for $2.49, $1.49 a gallon and they
go in there and it is $1.78 and they ae going to be really annoyed that it wasn’t changed. With the electronic
transmission of pricing it seems to be more accurate so you are going to get, you’re going to know that, so on
several levels it covers. Also, it looks better. It doesn’t crack. It doesn’t peel. You do wind up having to
make a 6 into a 9. Numbers blowing away. Is that a $1.49, $1.39, a $1.29? You get all the information. My
belief is it becomes dependent upon the municipalities to determine or hold back the technology from
expanding.

JACKIE BERNARD: So that is why basically it is number two that we are trying to answer which is the spirit of
the ordinance. So has it been met?

SUZANNE BRUNELLE: Based upon what you read, | believe it has.
JACKIE BERNARD: Correct.

JIM SMITH: Okay.

JACKIE BENARD: Do we all agree on that?

NEIL DUNN: Yes with a restriction.

[OVERLAPPING COMMENTS]

JIM SMITH: Yeah, you can make the motion and put the restrictions in it. Ok...number three. Substantial
justice is done because...

NEIL DUNN: They use 674 so much, it becomes the argument you have to start saying well, | have to quantify
it or qualify it. 1 am good with number three.

JIM SMITH: Anyone have any more observations? Ok, number four. | do not think it will change the
property values.

JACKIE BENARD: | agree with you.
JIM SMITH: If anything it’s a better looking sign.
JACKIE BENARD: Do we all agree that property values will not be diminished?

NEIL DUNN: | do
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SUZANNE BRUNELLE: Yes.
JACKIE BENARD: Ok.

JIM SMITH: Literal enforcement of the provision of the ordinance will result in unnecessary hardship
because...and he goes through all of his various points...

NEIL DUNN: | do not like to that...
SUZANNE BRUNELLE: Natural evolution is not a hardship.
JIM SMITH: | don’t think they really are. | thinkit’s...

SUZANNE BRUNELLE: What is unique to that property that it should have that type of signage that other
properties don’t? Mobile across the street. What is the difference between Mobile and Shell?

JACKIE BENARD: Their logo.

SUZANNE BRUNELLE: It is my understanding that that is what that fifth element is. That that property is
unique; therefore, it needs this requested relief so | am not quite sure...

JACKIE BENARD: No, this property has nothing unique.

JIM TIRABASSI: There is nothing unique about the property at all so...

JACKIE BENARD: So there is no hardship there for that. At least | don’t see any.

NEIL DUNN: So now this one, item five, does now get down to 674 being the only argument.

NEIL DUNN: Well, what would the special conditions be that they are the only one with a conforming existing
sign, how is...well, are all the other ones nonconforming.

SUZANNE BRUNELLE: | am not prepared to make that argument...

JACKIE BERNARD: | think it is slippery slope.

NEIL DUNN: So the only thing | can, so there’s no, | mean this is, point five in a variance is kind of hard to
prove replacing copy on a sign. Well, | guess because his argument is based on 674 then maybe we should go
back out for a ruling against the variance.

JACKIE BENARD: Clearly because 674 is being challenge...

NEIL DUNN: As a variance, not and an administrative decision...
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JACKIE BENARD: Yes, that is a great possibility. If that, yeah, because that is the challenge in this argument.
Really...

NEIL DUNN: Well, because there is no...now do you make an argument for a variance under five which is a
hardship thing when the only argument they really have is 674 with the condition, you know, it is not...the
property is not really unique for that area. There is nothing there that’s....

JACKIE BENARD: 674 basically says that it is not different and that they should not have to apply.
[OVERLAPPING COMMNETS]

NEIL DUNN: That is what we are getting, that is what | have trouble often when we get into a case where
number five is there is no special conditions of the property. So number five would never really qualify and
so then you have to use our argument for the points for number five which are all based on 674 so..

JACKIE BENARD: Right...

NEIL DUNN: Or we as a Board can just say well that doesn’t really apply because it is not really an issue here
but, | do not know....

JACKE BENARD: So, in his argument he states therefore there is no fair or substantial relationship between
the proposed pricing aspect of this sign and its definition by the building inspector as an electronic reader
board messaging sign to the general public purposes outlined in the sign ordinance because the method by
which the pricing aspect of this sign is achieved does not render the use of the sign substantially different and
still provides the legal rules for when a nonconforming use can be changed or expanded under RSA 674:19.
So basically he is challenging our zoning ordinance saying that 674 null and voids it because it is a conforming
sign and it is nonconforming but it is not being changed in any manner other than that one instance that
throws everything out. So, you know, Jim, you got a point, maybe we need a ruling on 674 as to and how we
rule and proceed with the other points of law because if this.

JIM SMITH: Ok, based upon that I'd ask for a motion to do what the Board wants to, which is...

JACKIE BENARD: Seek counsel, right?

SUZANNE BRUNELLE: Agreed.

JIM SMITH: Somebody want to make a motion to that effect?

JACKIE BENARD: Alright, Mr. Chairman, | would like to make a motion...do we...and is this why we are doing
the motion?

NEIL DUNN: We would like them to review the whole darn thing...

JACKIE BERNARD: To review, correct?
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NEIL DUNN: As presented by the applicant...

JACKIE BERNARD: Alright, um...I would like to make a motion to continue this case?

JIM SMITH: Yes.

JACKIE BERNARD: ...so that we could seek legal counsel to review the case as presented, case 1/20/16-2 as
presented by the applicant for further clarification on the points of law which he raises and his reference to
[Overlapping Comments] RSA 674:19?

NEIL DUNN: Seconded

JIM SMITH: Allin favor?

ALL: Aye.

JIM SMITH: So we are continuing to the next, when is our next meeting?

NEIL DUNN: February 42 No, | am sorry, nope...

JIM SMITH: It can’t be...

JIM TIRABASSI: February 19, hold on...

JIM SMITH: Looking for the date of the meeting, Wednesday?

[Overlapping Comments]

BILL BERARDINO: 17" yeah.

JIM SMITH: Ok, so we are continuing this to February 17", There won’t be any further public notices other
than this.

MARK GROSS: What date? I’'m sorry.

JIM SMITH: February 17",

MARK GROSS: Thank you.

[OVERLAPPING COMMENTS]

JIM SMITH: Ok, we got one other order of business before we can leave.

NEIL DUNN: Officers?
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JIM SMITH: Right.

[OVERLAPPING COMMNETS]

NEIL DUNN: | WOULD LIKE TO NOMINATE Jim Smith as Chairman?
JACKIE BERNARD: | will second that.

JIM SMITH: All those in favor?

ALL (except Jim Smith): Aye

JIM SMITH: Ok.

[OVERLAPPING COMMNETS]

JIM SMITH: | would like to nominate Neil as Vice-Chairman and Jim, since you are doing such a wonderful
job, as clerk?

JIM TIRABASSI: Pretty much by default you’re starting me.

JIM SMITH: Is everybody satisfied with that?

SUZANNE BRUNELLE: Yes, | will second that.

JIM SMITH: Ok so we got a new set of officers. Ok, you are the only new one.
NEIL DUNN: Mr. Chairman, | would like to make a motion to adjourn?
JACKIE BENARD: | will second that.

JIM SMITH: All those in favor?

ALL: Aye.

JIM SMITH: We are adjourned.

RESULTS:

THE MOTION TO CONTINUE CASE NO. 1/20/2016-2 TO FEBRUARY 17, 2016 TO SEEK LEGAL COUNSEL TO
REVIEW THE CASE AS PRESENTED BY THE APPLICANT FOR FURTHER CLARIFICATION ON THE POINTS OF
LAW WHICH HE RAISED ANS HIS REFERENCETO RSA 674:19 WAS APPROVED, 5-0-0.

RESPECTFULLY SUBMITTED,
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J1ne TirhbAsSsy
JIM TIRABASSI, CLERK
TYPED AND TRANSCRIBED BY PLANNING & ECONOMIC DEVELOPMENT DEPARTMENT SECRETARY.

APPROVED (FEBRUARY 17, 2016) WITH A MOTION MADE BY N. DUNN, SECONDED BY J. BENARD AND
APPROVED 5-0-0.
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