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 1 

TOWN COUNCIL 2 

MEETING  3 

September 9, 2013 4 

 5 

 6 

The Town Council meeting was held in the Moose Hill Council Chambers, Town Hall, 268B 7 

Mammoth Road, Londonderry, NH. 8 

 9 

Present: Chairman John Farrell; Vice Chairman Tom Dolan; Councilors Joe Green, Tom Freda; 10 

Town Manager Kevin Smith; Executive Assistant Kirby Wade. Absent: Councilor Jim Butler. 11 

 12 

CALL TO ORDER 13 

 14 

Chairman Farrell opened the meeting with the Pledge Of Allegiance. This was followed by a moment 15 

of silence for Cpl. Tyler J. Pimpis, age 22, who served overseas in Afghanistan in 2011 and 2012. He 16 

was killed in a motor vehicle accident in Texas on Wednesday August 28, 2013. 17 

 18 

PUBLIC COMMENT 19 

Chairman Farrell announced that they would start the meeting off with public comment. Chairman 20 

Farrell starts with the introduction of new clerk Kirby Wade. 21 

 22 

Gerard Adams, 54 Hall Road, Londonderry, wanted information about the business across the street 23 

from his home, Murray's Auto Recycling, Inc. In March 2013 Adams was called by Richard Canuel 24 

to attend a meeting, which Adams attended. At the meeting Canuel brought up that the owner of 25 

Murray’s Auto Recycling, across the street, was in violation of Court Order. Specifically the fence 26 

and stacking. Adams stated that he was aware of those problems and that they weren’t pushing the 27 

fence issue because nothing had been done. When Adams and his wife left the last meeting they were 28 

under the impression that Canuel was going to aggressively push the issue. Adams feels that Canuel 29 

dumped it into his lap and he was put in a position he didn’t appreciate. Adams wanted to make sure 30 

the Council understood his position. 31 

 32 

Chairman Farrell stated that none of the Council was aware that the meeting took place. Adams stated 33 

that Canuel called him when he first took the position prior to last meeting and told Adams that “it’s a 34 

mess”. Adams stated that Canuel said he would meet with the County Attorney and see if he could 35 

clarify things. Adams heard nothing back about the issue and felt like he got a shrug of the shoulders. 36 

 37 

Adams mentioned that there were a couple other issues he wanted to bring up to Council: 38 

Vice Chairman Dolan asked Mr. Hart and Mr. Canuel to check on the legality of three businesses at 39 

one address. He proceeded to ask the council if they received any information regarding this issue. 40 

Chairman Farrell stated that he doesn’t recall receiving any information. V. Chairman Dolan chimed 41 

in saying that they were looking in to see if Murray’s Auto Recycling Inc. was actually conducting 42 

other business’s there other than just having a license or a State Certificate, something more than just 43 

paperwork. V. Chairman Dolan recalls in a discussion with Mr. Beilinski that he was asked if he 44 
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knew anyone that had evidence that additional businesses were being conducted. At the time the 45 

answer was no. V. Chairman Dolan said it’s his understanding that the other businesses are not 46 

permitted under the agreement that he has with the Court to operate his recycling business. Adams 47 

asked V. Chairman Dolan if Mr. Canuel got back to him on the issue. V. Chairman Dolan said he has 48 

not received any confirmation about additional business being conducted. V. Chairman believes that 49 

someone can own several businesses in a home but it’s the actual conducting of the business where 50 

you have to answer to zoning rules and permits. V. Chairman Dolan stated that you need approval 51 

from the ZBA to operate the business. Adams asked if someone could use their home address for a 52 

business address. V. Chairman Dolan stated that you would have to register it with the State. 53 

Chairman Farrell stepped in and stated that the answer is we don’t know. He then asked Londonderry 54 

Town Attorney Mike Ramsdell if he knew the answer. V. Chairman asked Ramsdell the question. 55 

Councilman Freda stated that he has a Pellet business but the town doesn’t have evidence that he has 56 

ever run the Pellet business out of his home. Ramsdell stated he was unaware of any law to have a 57 

business registered but not operating, claims there’s no violation of any Ordinances or State Statue as 58 

long as the business is dormant. Adams accepted the answer. 59 

 60 

Adams stated that the owner of Murray’s Auto Recycling said he would redo the side of the office 61 

building. No time frame was given to the owner so Adams asked the Council if they knew of a time 62 

frame. Chairman Farrell stated that the owner agreed to do the siding and agreed to bring the cars 63 

down below the fence, which was under the terms of being reasonable about time. There was no date 64 

assigned. Adams asked Chairman Farrell for a guess. Chairman Farrell stated sometime before the 65 

winter would be a good idea. V. Chairman Dolan stated that he thought there was an agreement 66 

drawn up with a date. Adams said yes to the agreement but no date was put. Adams said that the 67 

attorneys met but the parties were not in the room. 68 

 69 

Chairman Farrell asked Town Manager Kevin Smith to go out to Murray’s Auto Recycling with Mr. 70 

Canuel and Police Chief Bill Hart and find out how to handle the issue. 71 

 72 

Adams stated his final item was that he asked the Council to ask the owner of Murray’s Auto 73 

Recycling if his trucks left after hours. Adams claims that the trucks are still leaving after hours and 74 

he would like it to stop. Chairman Farrell told Adams that there is not a whole lot that can be done in 75 

regards to this issue. Chairman Farrell told Adams he appreciates what he’s saying and that the 76 

Council try’s hard and try’s to stay in the middle. Chairman Farrell reminded Adams that they had a 77 

discussion that they did everything they can do and that further remedy is outside the Council room. 78 

Adams stated that we should look back over the history; Attorney Surge has mentioned that there 79 

were no restrictions put into the business by the Town Council. Adams told Council he didn’t want to 80 

be put in the position the Mr. Canuel put him in. 81 

 82 

Chairman Farrell mentioned that the Town Manager is new and has a clean slate. Farrell asked Town 83 

Manager Smith to look into things. Smith asked Adams on the two occasions that the trucks left after 84 

hours, approximately what time. Adams stated it was 15 minutes after closing time, before the first 85 

meeting, and after the last meeting it was 5 minutes after closing time. 86 

 87 

Chairman Farrell asked the audience if anyone else wanted to address the Council under Public 88 

Comment. 89 

 90 
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Kevin Smith, Town Manager, asked the Council if the issue of Board and Committee appointments 91 

could be moved to the ‘Public Comment’ section for tonights meeting since two of the candidates 92 

were present in the audience. 93 

 94 

Board/Committee Appointments/Reappointments 95 

 96 

Kevin Smith, Town Manager, addressed the issue of the resignation of James Hooley who as of 97 

August 19, 2013 resigned from the ZBA (Zoning Board Association) citing he has moved out of town 98 

for work. Chairman Farrell called to motion the resignation, on motion of Councilor Joe Green, duly 99 

seconded by Councilor Tom Freda. Chairman Farrell thanks Mr. Hooley for his service.  100 

 101 

Smith called forward Jackie Benard and introduced her. Jackie lives on Ten Spring Road in 102 

Londonderry, has her Bachelors in Organizational Leadership from SNHU and expressed interest in 103 

serving on the ZBA. Smith mentioned that ZBA’s Chairman Jim Smith would be in favor of the 104 

appointment. 105 

 106 

Chairman Farrell greeted Jackie and thanked her for stepping forward. Farrell asked Jackie if she is 107 

aware of the procedures and functions of the ZBA. Bernard answered with yes; she was given 108 

literature to read up on the position, stating that it is quite a task. Chairman Farrell turned the 109 

questions over to the Councilmen. 110 

 111 

Joe Green stated that he served on the ZBA for a few years and asked Jackie if she has attended any 112 

meetings and proceedings. Bernard has attended a couple and stated that the proceedings are 113 

informational and it’s about the community and making the right decisions for the town and the 114 

people. Green pointed out that it’s specific about parts of the Law that you have to make decisions on. 115 

Green asked Bernard how she will make the right decisions based on the issue. Bernard stated that 116 

it’s more about the community overall effect and not so much dollars and cents. 117 

 118 

V. Chairman Dolan asked Bernard if she has any conflict of interest with cases that would come 119 

before her. Bernard answered with no. Freda stated the importance of the ZBA and that the Town 120 

Council can’t override the ZBA. The ZBA deliberate in full view, in public. Councilman Green and 121 

Chairman Farrell backed V. Chairman Dolans advice and discussion. Chairman Farrell stated that if 122 

Bernard does not understand an issue, she doesn’t need to/shouldn’t vote on it. Councilor Green 123 

backed what Chairman Farrell stated. 124 

 125 

Chairman Freda made a motion to appoint, seconded by Councilman Green. Council votes 126 

affirmative 4-0.  127 

 128 

Town Manager Smith called forward Kellie Walsh, candidate for Conservation Commission. Walsh 129 

has attended meetings for the commission before. Graduate of PSU with a Bachelor of Science in 130 

Environmental Planning and works for NH Department of Environmental Services. Walsh is a 131 

resident of Londonderry. Candidacy has been endorsed by Chairman Levins for an Alternate position. 132 

 133 

Chairman Farrell addressed Walsh about the position. Chairman Farrell turns the questions over to 134 
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the Council. Green asked Walsh if she thinks Londonderry should have more conservation or less 135 

conservation or if Londonderry has a good balance. Walsh stated that she thinks it’s balanced. Green 136 

continued to ask Walsh about stewardship. Chairman Farrell restated the question as ‘maintaining 137 

what we have’. Chairman Farrell continued by saying that the town has spent 16 million dollars on 138 

open space since 1996. The Council always asks the Conservation Commission what the plan is, 139 

work with it and maintain what we have. V. Chairman Dolan asked Walsh if she thinks the 140 

Conservation Commission meetings should be televised. Walsh stated that she didn’t think it was a 141 

bad idea.  142 

 143 

Chairman Farrell stated that he would like to see more young blood involved.  144 

 145 

Councilor Green motioned the council to appoint Kellie Walsh in as a candidate for Conservation 146 

Committee. Chairman Farrell asked for a second motion, second V. Chairman Dolan. Council voted 147 

4-0-0. 148 

 149 

Old Business 150 

 151 

Deliberative sessions, changing the date. Chairman Farrell asked Town Manager Kevin Smith what 152 

he found out. Smith found that our dates are limited because of the use of the cafeteria. During the 153 

week it’s being used every day. Smith stated options are keeping it Monday evening, February 3, 154 

2014 or changing it to Saturday Morning, February 8, 2014, which is following the school 155 

deliberative on the evening of February 7, 2014. Smith stated that there is a preference among the 156 

people on the school side if the meeting could take place on the 8
th

 because it will be set up from the 157 

previous evening.  158 

 159 

Chairman Farrell asked the Council what they would like to do. Councilor Freda was in favor to see 160 

how the attendance works out. V. Chairman Dolan stated that he didn’t have a strong preference. 161 

Dolan said he would like to try to avoid Monday night because of possible sports tryouts. Chairman 162 

Farrell motioned the date to be changed to Saturday February 8, 2014 at 9 AM. V. Chairman Dolan 163 

second the change in date.  164 

 165 

New Business 166 

 167 

Woodmont Commons Development Agreement: Chairman Farrell called forward Town Attorney 168 

Ramstall and asked him to proceed. Ramstall stated as the Council is aware last October the Planning 169 

Board accepted Woodmont Commons PUD application as complete. For the past year there have 170 

been public hearings in front of the Planning Board in regards to the plan being approved. On 171 

Wednesday September 11, 2013 there is a public hearing where the Planning Board will make a 172 

decision on the approval of the final PUD application and plan. As part of the PUD plan there’s a 173 

development agreement which purpose is to not supplant the need for individual site plan or sub 174 

division applications to actually develop any particular area within Woodmont Commons. Ramsdell 175 

stated that it does provide the Town of Londonderry and the Master Developer with an agreement, 176 

‘ground rules’, as part of the PUD approval for how development will and can proceed in Woodmont 177 

Commons if application is approved.  178 

 179 
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Highlight of the PUD plan it states that Woodmont Commons would be developed pursuant to the 180 

PUD master plan as approved by Planning Board. It provides that the Developer will be responsible 181 

for mitigation of all thoroughfare development during the build out. It’s anticipated that the building 182 

of Woodmont Commons would last about 20 years in which the development agreement is 183 

coterminous with that. 184 

 185 

Ramsdall discussed the Fiscal Impact Statements that was prepared for Woodmont Commons by their 186 

expert and was invented by a third party consultant for the town. It was examined if the likelihood of 187 

the development at build out was going to be revenue positive for the town while the 3
rd

 party 188 

consultant said that Woodmonts expert may be ambitious in the positive projections. The 3
rd

 party 189 

consultant agreed that it would be positive just not as positive as Woodmont Commons expert. To 190 

make sure the Town of Londonderry doesn’t suffer financial hardship and Woodmont Commons has 191 

to pay its own way regarding this development there’s a provision in the development agreement that 192 

the Development must be on a positive fiscal footing. The accumulative effect of the development 193 

annually must be that it remains revenue positive. If in any year Woodmont Commons would come to 194 

the end of the term not having produced more revenue than whatever expenses were there Woodmont 195 

would have to pay the Town of Londonderry the difference for that.  196 

 197 

V. Chairman Dolan asked Ramsdell if when he said cumulative he meant (for example) if its 198 

$100,000 positive in years 3 & 4 and in year 5 its $200,000 negative do the years 3&4 cancel out the 199 

negative, is it cumulative as you go along or does it have to be positive year by year. Ramsdall stated 200 

it’s cumulative as you go along. Ramsdall added under Dolans scenario that at the end of year 4 the 201 

development was $100,000 revenue positive but in year 5 there was a $200,000 shortfall Woodmont 202 

Commons/the developer would be obligated to pay the Town of Londonderry $100,000 because 203 

that’s the cumulative negative effect. Ramsdell stated that at different times there have been issues 204 

raised before the Planning Board where people have said they don’t like the development because 205 

there’s going to be a waiver of the primarily Impact Fee’s or the Growth Management Ordinance. 206 

Ramstall backed up the question saying there is no waiver of either one of things that is expressly in 207 

the Development Agreement and that there isn’t going to be a waiver of The Growth Management 208 

Ordinance or of the Impact Fees for the town. Ramstall mentioned that there are modifications that 209 

are being made, for example with the amount of Impact Fees, Woodmont will pay either the Impact 210 

Fees that were being assessed as of March 1, 2013 or if those assessments ever go down they will get 211 

the benefit of that. 212 

 213 

Ramsdell stated that there are also contributions, Capital Expenditures that will be made by the 214 

developer as development goes along. Those fall into 3 categories. There is an obligation whereas the 215 

development proceeds in Woodmont, if it becomes necessary for additional police and fire 216 

emergency services and personnel than Woodmont will provide first a temporary and then a 217 

permanent facility, a substation for those needs. Woodmont will also provide an ambulance, a police 218 

cruiser and motorcycle. Woodmont will donate to the town for cemetery and the area around the 219 

cemetery up to 3 acres. Finally, if at some point it becomes necessary for the town to build a new 220 

elementary school in the Woodmont area because of additional development, Woodmont has agreed 221 

that it will make land available to town to purchase at a below market cost. 222 

 223 

Ramsdell asked the Council if they had any other questions. 224 

 225 
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Chairman Farrell shared with the audience that the Council had received copies of the plan over the 226 

last couple of months and the Council has been working with the Town Attorney. Chairman Farrell 227 

stated that the Council received final versions of it last week after the Planning Board got their 228 

version. He shared that we have another nonpublic under RSA 91A with the Town Attorney.After 229 

that the final document went to the website on Wednesday September 4, 2013. Chairman Farrell 230 

clarified that it is the same document that is being discussed during this meeting. Attorney Ramsdell 231 

answered with yes.  232 

 233 

Chairman Farrell opened up the floor to questions from the Council. 234 

 235 

Councilor Green started by addressing the question more toward Cynthia May, Londonderry town 236 

Planner, about the cemetery part of the donation about the concern some of the town people have 237 

about behind Pillsbury Cemetery in the area, which in the document it talks about the part adjacent to 238 

it, it does not state specifically whether its behind, left or right, but the property right behind it has a 239 

lot of water on buildable property and if we are going to expand the cemetery we want to have it so it 240 

would be useable for a cemetery. Councilor Green asked May what part of the cemetery is it. May 241 

answered stating she is unaware of the dimensions or where that area would be at this point. 242 

Councilor Green asked May to take a look into it. 243 

 244 

Chairman Farrell went on to say that it’s his understanding that its land adjacent to the current 245 

cemetery, Ramsdell confirmed. Chairman Farrell also stated that it’s his understanding that we 246 

wouldn’t be using cemetery land and that Woodmont wouldn’t donate us land that we would be 247 

unable to dig lots in. Ramsdell answered Farrell saying that he ‘could not answer that question’. 248 

Chairman Farrell asked Ramsdell if by Wednesday they could have an answer. Farrell discussed how 249 

we are going to operate in this development agreement that it’s going to be useable land. Ramsdell 250 

shared that he does not know the quality of the land because he doesn’t know the lands configuration.  251 

 252 

Chairman Farrell asked the Council if there are any other issues they wanted to address on the 253 

cemetery. Councilor Green informed the people that there is a lot of wording and conversation about 254 

waste water and water in the agreement and how it would come in and go out. He shared that people 255 

are concerned that in the agreement it says the Town of Londonderry will help provide water sources 256 

and the waste water connections but it doesn’t mean we are paying for it. He cleared up that those are 257 

all paid for by the people who will be using it and the user fee will be applied.  258 

 259 

Ramsdell stated that in the agreement the Woodmont Commons Development should not cost any of 260 

the other tax payers in the Town of Londonderry any money. Councilor Green pointed out that there’s 261 

a stipulation on page 18 that it expressly says it has to stay tax positive. 262 

 263 

V. Chairman Dolan said that he is very pleased to see GMO is in effect. V. Chairman Dolan 264 

addressed that in the transition from Bill to Kevin, that they don’t lose the initiative to reenact the 265 

GMO which sunsets a year from this coming December. The planning department needs to begin 266 

working on the process because it will take a while to bring forth. If it expires we will lose the ability 267 

to enforce the GMO. V. Chairman Dolan stated that he did not want that to slip through the cracks. 268 

One of the goals for this year should be to get the new GMO in place. 269 

 270 
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V. Chairman Dolan shared that one of the issues that he has is that in the agreement reads that the 271 

applicant can apply to the Planning Board for a waiver to the GMO going forward. V. Chairman 272 

Dolan believes that they ought to have the right to request it to be waived. The right venue for this is 273 

through the ZBA dues to our zoning ordinances. Ramsdell answered by saying the way that the PUD 274 

Ordinance and the State Statue is set up is that because it’s a larger development, it involves its own 275 

zoning rules and all of the plans have to go to the Planning Board, it’s more effective and makes more 276 

sense to allow the Planning Board to consider the various considerations that will come in front of it 277 

based on the development. Ramsdall stated that he believes it is a more effect way to control the 278 

growth. 279 

 280 

V. Chairman Dolan shared that he doesn’t agree. He stated that in the greater understanding and 281 

approval of this, is it Ramsdalls understanding that we are required to have that as a Planning Board 282 

authority or could we, in understanding of Ramsdall’s recommendation, could we change the 283 

language to make it that the request go to the ZBA instead of the Planning Board. V. Chairman asked 284 

Ramsdell if that was something we could legally do. Ramsdall said he hasn’t researched that issue 285 

specifically because it is the Planning Board that administers the PUD. Due to the request being in 286 

front of the Planning Board as part of the PUD development, Ramsdall stated that he has his doubts 287 

as to whether the ZBA would be the proper authority anyways. 288 

 289 

V. Chairman Dolan talked about one of the larger issues that has been ‘kicked around’ the past couple 290 

of years is what precedence we set in the community with the first PUD. Its V. Chairman Dolan’s 291 

thoughts that we will have more PUD’s proposed and this current PUD is the first one they’re 292 

working/learning with. V. Chairman Dolan shared that his precedent would be to not rule out the 293 

ZBA and that it’s a big change to go the route without them. Ramsdall stated that he thinks it is a 294 

precedent that should be set for this reason, one of the tenants of a PUD is that it is in effect the 295 

zoning for that area and the body that is administering the PUD and passing it in effect does become 296 

the Zoning Board for that specific area and that is one of the purpose of the State Statue and the 297 

mechanism being the way it is. The towns own ordinance on PUD’s would indicate the same thing. 298 

 299 

V. Chairman Dolan asked Ramsdall if we would expect the Planning Board would adopt the same 300 

procedure, those are the five points of law, to approve a request like that. Ramsdall answered with no. 301 

Chairman Farrell addressed saying part of what V. Chairman Dolan is forgetting is that the original 302 

ordinance that start it all was called “The Flexible Industrial District” for the reason being that it 303 

needed to be flexible. Chairman Farrell recalls when the PUD was written it was written to have 304 

multiple zones inside of it controlled by the site plans. Farrell continues to state that if they want to 305 

come in and build houses and/or a hospital, it’s allowed inside the PUD. There are close to 80 things 306 

allowed inside the PUD because it is a flexible zone. Chairman Farrell stated that the original zoning 307 

of the land sits on top of that. If you want to change the original zoning of that land underneath, you 308 

have to go to the ZBA. The zone that sits on top is the Planning Boards control. For example: If the 309 

zone underneath is AR1 and you want to change it to commercial you would have to go to the 310 

Council. 311 

 312 

V. Chairman Dolan shared that this issue has given people pause about the community embracing 313 

PUD’s. Some of the basic way our government runs becomes supplanted by some of the new rules 314 

and regulations that cause us to lose some of the normal controls that we have to administer what the 315 

town looks and feels like. Dolan mentioned that he was not in favor of taking that 316 

authority/opportunity away from any applicant. Dolan stated that he would be more comfortable if it 317 
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rests with who it has always rested with, the ZBA. Chairman Farrell replied to Dolan saying that it’s 318 

gone and it was gone two years ago when the PUD passed. Dolan understood from what Ramsdall 319 

stated that it’s a choice the Council can make. Ramsdall answered saying that it’s not what he said 320 

and that he hasn’t researched it and he doesn’t have a definitive answer. His inclination is that 321 

because the PUD, the Master Plan, creates the zoning for it, he’s believes the answer to the question 322 

would be that it’s more appropriate and more exclusively a function of the Planning Board. Ramsdall 323 

shared with Dolan that he didn’t want to mislead him and that it was just his inclination. Ramsdall 324 

shared his opinion, that it is the better way to do it and it’s the whole purpose of the State Statue and 325 

the Town Ordinance. As Chairman Farrell stated, that is the way it’s supposed to function. 326 

 327 

V. Chairman Dolan asked Ramsdall to come back with additional research and a more definitive 328 

answer. Dolan asked the Council if the issue needed to be voted on tonight, September 9, 2013. 329 

Chairman Farrell answered yes. V. Chairman Dolan asked if the waivers that are put in front of the 330 

Planning Board are assumed to be good for 20 years or is there a time limit that the waiver would 331 

expire on/ have to be renewed.  Chairman Farrell answered with the fact that it would operate the 332 

same way under the subdivision and site plan rules. You would have to approve the plan but if a year 333 

later they still haven’t built anything, they have to come back and it has to be renewed by the board, 334 

which is the normal process. The PUD only overlays the Zoning. They still have to do everything else 335 

the Planning board says to do.  336 

 337 

V. Chairman Dolan stated that it still wasn’t clear to him. He asked that if they apply for a waiver 338 

with the GMO and four years from now we hit a period of unsustainable growth and the GMO is 339 

triggered, is the GMO waived. Ramsdall clarified that they can’t apply for a waiver of the GMO just 340 

to go forever or for 20 years. The only waiver they can apply for has to be applicable to a specific 341 

plan. 342 

 343 

Chairman Farrell said that the other thing to remember is that there’s 3 points to the GMO. For 344 

example if one of them is that the town doesn’t have enough school capacity and they say fine let’s 345 

build a school, the GMO is lifted because they have to remain tax positive. The GMO is to protect the 346 

town from tax negative. Chairman Farrell stated that he does believe there is a balance.  347 

 348 

V. Chairman Dolan shared that the waivers he is referring to is the GMO because that’s what’s 349 

addressed in the development agreement, which is before the Council tonight. Farrell stated that 350 

what’s before the Planning Board in a couple of days is the Master Plan. It contains 6-7 waivers built 351 

into it, starting around page 45. One of them is Residential Phasing. Dolan asked if there was a way 352 

to pull it into the development agreement stating that he would not be in favor or Residential Phasing. 353 

Ramsdall stated that you control it because of the obligation to remain fiscally and revenue positive. 354 

 355 

Councilor Freda stated that by them filing a waiver to build more houses, economically it’s only 356 

going to work for them if they’re still tax positive. Ramsdall stated that they have to be. That’s what 357 

distinguishes it and the development agreement from other developments. You usually don’t have the 358 

same obligation with other developments that you have here.  359 

 360 

V. Chairman Dolan replied with the fact that he doesn’t have a warm feeling about it. He understands 361 

the revenue positive side of it but there are other elements of over development that could go beyond 362 

just tax revenues. Ramsdall answered with the fact that it’s a function of site plan and subdivision 363 
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control when those individual plans come before the Planning Board. V. Chairman Dolan stated that 364 

when the Planning Board looks at the Master Plan, for example if they approve the waivers that are 365 

requested in it, if those also site plan specific. Ramsdall clarified that most of what Dolan is referring 366 

to as waivers are modifications. More importantly the Master Plan itself does not allow Woodmont 367 

Commons to build anything. They still must come before the Planning Board with each and every site 368 

plan and subdivision application and they must satisfy the Planning Board with respect to each 369 

application just like any other development. 370 

 371 

Chairman Farrell stated that one of the things we need to be reminded of is in the PUD Ordinance 372 

there’s no requirement for developers agreement. Ramsdall answered that was correct and that it’s a 373 

benefit to the town.  374 

 375 

V. Chairman Dolan shared that he is very pleased that we have a stop gap on being fiscally positive. 376 

Dolan shared that he was very nervous about letting go of the hallmark controls we have had in the 377 

community and have served us so well. Ramsdall added that there is no exemption from the GMO in 378 

the Development Agreement. V. Chairman Dolan stated that he is in preference of them preserving 379 

their right to ask for it, but that he doesn’t like who they’re asking it from. In terms of the phasing he 380 

prefers that the Planning Board doesn’t go down that path and that he would like to see it taken out of 381 

the Master Plan and put in the Development Agreement instead. 382 

 383 

Councilor Freda stated that he would prefer the Planning Board handle it because of the sheer number 384 

of them versus convincing 3 people on the Zoning Board to waive something versus 5 people on the 385 

Planning Board. V. Chairman Dolan shared that he doesn’t disagree with the numbers but the Zoning 386 

Board has a much more strict 5 points of law and it’s not how you feel one night or your own 387 

opinion. Ramsdall told Dolan that he should give more credit to the Planning Board.  388 

 389 

V. Chairman Dolan’s concern is that the people that now sit on the Planning Board, as good as they 390 

are, will be gone in 20 years. Dolan stated that he’s looking to lock down the town’s future a little 391 

more clearly. Chairman Farrell told Dolan that the way he sees it is that V. Chairman Donal wants to 392 

keep things the same and the PUD changed everything. Chairman Farrell reminded Dolan that the 393 

process is and will stay the same. The PUD took the authority right away from the town council and 394 

went to the Planning Board. V. Chairman Dolan stated that he just wants to retain the authority the 395 

ZBA already has. Chairman Farrell answered with the fact that the ZBA already retains its authority 396 

of the underlining zoning and it does not have authority of the overlay. This is the same as every 397 

other overlay district we put in in this town.  398 

 399 

Town Attorney Ramsdall stated that he doesn’t want to lock them into any particular formula and we 400 

don’t know how the law is going to change over the course of 20 years. Ramsdall will be meeting 401 

Wednesday night, September 11th with the Planning Board before the Public Hearing and he will 402 

convey V. Chairman Dolan’s desires to them. Ramsdall suggested to V. Chairman Dolan that giving 403 

the Zoning Board authority over waivers is apathetical to the State Statue and the purpose of the 404 

Towns own ordinance. He continued to state that it’s not what the PUD Statue or the Ordinance is 405 

designed to do. Its hallmark is flexibility and that there’s going to be a relationship between the 406 

developer and the planning board. 407 

 408 

V. Chairman Dolan stated that his definition of inflexibility is that you would never be allowed 409 
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except through the GMO or Phasing. V. Chairman Dolan’s definition of flexibility is that if you want 410 

a waiver on those subject areas go to who we have traditionally charged to grant those waivers. 411 

Ramsdall stated that that is not consistent with the whole notion of a PUD. The whole notion of a 412 

PUD is that you’ve removed the zoning function and put it into the Planning Board, it is a zoning 413 

provision. Chairman Farrell stated that the PUD is now the Zone, its Zone 7.  Ramsdall shared that it 414 

makes no sense to ask people who have had no experience with the PUD (the ZBA) itself and what 415 

went into the creation of the plan and administering it to make decisions. Ramsdall reminded V. 416 

Chairman Dolan that even 10 years from now when we have replaced every member of the Planning 417 

Board there will be a certain amount of continuity and members get replaced one and two at a time 418 

and so there is always institutional knowledge that continues.  419 

 420 

V. Chairman Dolan stated that there were three choices the ordinance could have given the final 421 

decision to; the Town Council, the Planning Board or the ZBA and we chose the Planning Board. 422 

Ramsdall answered stating that it’s a Planning Board function. Chairman Farrell stated that’s how he 423 

remembers it as well. V. Chairman Dolan recalls some talk earlier on about amending that. Councilor 424 

Green agreed stating that he had brought it up. V. Chairman Dolan asked the Council if we are passed 425 

the opportunity to amend that. Ramsdall stated for this development we are. Chairman Farrell stated 426 

that once it’s posted, that’s what they have to follow. The Planning Board passed it and the Council 427 

passed it. V. Chairman Dolan stated the way he sees it that we have an unapproved Development 428 

Agreement and an unapproved Master Plan. Chairman Farrell stated that its operating under the 429 

ordinances that are on the books and posted. Ramsdall stated that the Master Plan has been accepted 430 

as complete and we can’t change the rules now. V. Chairman Dolan stated that it hasn’t been 431 

approved. Chairman Farrell clarified that once it’s been accepted as complete, you can’t introduce 432 

new rules. 433 

 434 

Ramsdall stated that the Planning Board doesn’t have to vote to approve it. V. Chairman Dolan asked 435 

Ramsdall what the Planning Boards choices are. Ramsdall stated that they can deny it, they can 436 

approve it or they can approve it with conditions. Ramsdall stated that they can’t deny it for some 437 

unlawful reason and an unlawful reason would be that the Town Council wants to change the 438 

Ordinance to say who gets to approve waivers after a plan has already be accepted as complete. V. 439 

Chairman Dolan stated that he does not want to give away our Zoning Boards authority. Ramsdall 440 

answered stating that that’s done in the Ordinance and the State Statue. V. Chairman Dolan stated 441 

that he is not satisfied with that answer. He stated that he doesn’t think Ramsdall is sure and that he 442 

would like to be sure. Chairman Farrell asked someone from the audience to pull up the Ordinance 443 

for the town. Chairman Farrell stated that the issue was going to be fixed now and he gets to decide.  444 

 445 

The Ordinance was pulled up by section, and the piece in which the authorities are granted. Chairman 446 

Farrell stated that if it is present in the Ordinance, we can’t change it. Chairman Farrell stated that 447 

when the Ordinance went through it gave the overlay zoning to the planning board and that’s the part 448 

that was looked for in the Ordinance pulled up. V. Chairman Dolan stated that we have done 449 

performance overlays in Londonderry in many occasions but we never gave up the ZBA’s authority 450 

to grant variances. 451 

 452 

A lady from the audience stated that when the PUD was created the Council changed the zone. She 453 

stated that if you come in today with a PUD than whatever was told it could be built in there, 454 

commercial or industrial, that’s what can be built. The variance is already granted by creating the 455 

PUD. Chairman Farrell stated that the zoning was overlaid even in the PUD’s and the ZBA had no 456 
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authority on the PUD. V. Chairman Dolan stated that they still had authority on the underlining zone. 457 

Chairman Farrell clarified that they also have authority in the underlining zone on the PUD as well. 458 

V. Chairman Dolan asked if the difference was that the GMO has authority in the overlay zone. 459 

Ramsdall stated that it was correct. The GMO does not apply to any underlining sites specific.  460 

 461 

Cynthia May stated that it’s not the same as a traditional overlay zone. Once the PUD gets approved 462 

it is the zone for that particular area. The underlining remains in place if that ever goes away. The 463 

area is no longer affected by what goes on underneath. Some of what was underneath did get 464 

incorporated into the PUD but not necessarily everything. May stated that the town of Bedford has a 465 

performance zone which is very much like this where the Planning Board has jurisdiction over 466 

everything. This is what Londonderry’s performance zones are based on but they adopted them as 467 

overlays so that we still had the underlining zone coming through. May stated that that is the 468 

difference. 469 

 470 

Chairman Farrell asked if there were any other questions from the Council.  471 

 472 

Councilor Freda stated that he had read the Ordinance quickly and that he didn’t find any reference to 473 

the Zoning Board in the entire PUD Ordinance. There is a section on waivers on streets and off street 474 

parking. The Planning Board may grant waivers for parking if the Board finds that waivers will be 475 

compatible to design the purpose of the PUD.  476 

 477 

V. Chairman Dolan stated that he has been following this issue closely and that he is caught off guard 478 

and surprised that the Zoning Board is basically neutered in this development process. V. Chairman 479 

Dolan stated the he doesn’t know how reflective his surprise is in the community. V. Chairman Dolan 480 

said that he would like to hear Ramsdall and the Councils further analysis whether or not this is truly 481 

the case.  482 

 483 

Chairman Farrell asked the Council again if there were any further questions. Chairman Farrell stated 484 

that this is not a Public Hearing. He shared that if anyone from the public that would like to make a 485 

statement he would entertain it. That had to be clarified. 486 

 487 

Ari Pollack with Gallagher Callahan and Gartrell, Attorney for Pillsbury Realty, the master developer 488 

for the PUD application, commented on two points that were made during the discussion. He stated 489 

that the Master Plan is working with the Planning Board to regulate items of impact to the 490 

community. It was established that way based on the Ordinance. One of the primary ways are site 491 

plan and sub division levels where the developer may propose an application that carry’s impacts to 492 

the community. Those impacts could be traffic, sewer, or water. Pollack stated that there was a 493 

comment earlier on that these types of stop gaps are being removed by this process. He states that 494 

that’s not the case. He stated that the Planning Board vests substantial authority to evaluate the 495 

appropriateness of mitigation measures as development applications come forward.  496 

 497 

Pollack stated that the Council approves members of the Planning Board, the same as it does the 498 

Zoning Board. Pollack stated that his second point is on the subject of the cemetery donation. There 499 

has been correspondence back and forth between the cemetery trustee and the developers. Pollack 500 

shared that there is an area in mind but it needs to go through the sub division process to be separated 501 
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from other land that is controlled by the council. The commitment to make the donation has been 502 

made but it requires approval by Planning Board. There were questions to what’s going on the land 503 

and whether it is suitable. Pollack stated that the sub division approval will be the check and balance 504 

on whether or not it is useable land. Chairman Farrell addressed Pollack stating that if he is working 505 

with the cemetery trustees we can rest assure that they will do what they think is best.  506 

 507 

Kevin Smith stated that he received correspondence from Steve Cotton who oversees the cemeteries 508 

and he stated that they are looking to the land at the left of the existing Pillsbury Cemetery not behind 509 

it. 510 

 511 

Chairman Farrell asked the Council if there were any further questions.  512 

 513 

V. Chairman Dolan stated that he isn’t sure if this applies to Zoning but the uses listed in the PUD 514 

column of the Permitted Use Table may be proposed for inclusion in a PUD, however no use is 515 

permitted in a PUD unless specifically approved by the Planning Board as part of the PUD Master 516 

Plan. Chairman Farrell stated that as he recalls there was a very long list of everything that could and 517 

couldn’t be done inside a PUD. Chairman Farrell stated that if they wanted to make a change to what 518 

they are building that would be done under site plans and sub divisions. V. Councilor Freda stated 519 

that unless he’s missed it there is no reference to the Town Council or the Zoning Board in the PUD 520 

Ordinance.  521 

 522 

V. Chairman Dolan stated that he would like to hear from Attorney Ramsdall’s further consideration 523 

of his question. Dolan stated that he has faith in the Planning Board and they have a lot of expertise 524 

and site plan approvals but they don’t have a lot of experience in approving variance request to 525 

zoning issues and we have a board that the town empowers with a certain amount of expertise. V. 526 

Chairman Dolan discussed that we usually send the Zoning Board members to Concord to get special 527 

training that the Planning Board doesn’t get. They are two separate boards asked to do two different 528 

things. V. Chairman Dolan stated that’s the overall concern he has.  529 

 530 

V. Chairman Dolan requested that the issue be tabled for one meeting. Attorney Ramsdall stated that 531 

he doesn’t know if he will ever be able to satisfy Councilor Dolan. Ramsdall asked Council if they 532 

would like him to take a minute to look at the State Statue and the Ordinance and give them a 100%. 533 

Ramsdall shared that he is correct; there is no provision in the Ordinance for the Zoning Board. 534 

 535 

Chairman Farrell addressed V. Chairman Dolan and asked him what variances he is uncomfortable 536 

with not being able to approve, specifically what needs to go to the Zoning Board. V. Chairman 537 

Dolans stated the GMO. Councilor Freda asked the Council if he could make a suggestion for the 538 

Council to meet with Attorney Ramsdall for a few minutes to discuss legally his opinion.  539 

 540 

 541 

Chairman Farrell set the motion to go nonpublic under RSA 91A section B part 2. Councilor Joe 542 

Green seconds the motion. Councilor Tom Freda seconds the motion as well.  543 

 544 

Council went into private discussion. 545 
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 546 

Chairman Farrell recalled coming back into public session. Councilor Joe Green second the motion 547 

followed by Councilor Tom Freda and V. Chairman Tom Dolan. Chairman Farrell stated that the 548 

Council was back in public session. Chairman Farrell asked if the Council had any further questions 549 

in regards to the development agreement. Chairman Farrell stated that it wasn’t a public hearing but 550 

the Council will take questions from the public. 551 

 552 

Attorney Ramsdall addressed the room and stated that he had the opportunity to review the State 553 

Statue and the Zoning Ordinance for the Town of Londonderry regarding PUD’s. Ramsdall stated 554 

that it’s his option that the Zoning Board is not the proper authority to consider any waivers once a 555 

PUD is approved; it is in fact the Planning Board that should be making that determination. 556 

 557 

Chairman Farrell asked the Council if there were any questions for Attorney Ramsdall. Chairman 558 

Farrell stated that he would like to suggest that the agreement get approved pending the approval of 559 

the Master Plan. Ramsdall shared that if the Master Plan is not approved by the Planning Board than 560 

the development agreement there is no purpose to it. If you approve the development agreement 561 

contingent on the Planning Boards approval on the Master Plan on Wednesday night September 11
th

, 562 

than the Town Council can sign the Development Agreement, however if the Planning Board doesn’t 563 

approve Master Plan than there’s no reason for the Council to sign the Development Agreement.  564 

 565 

Councilor Farrell stated to the Council that he is looking for a motion to approve the Development 566 

Agreement as present this evening contingent on the Planning Board approving the Master Plan. 567 

Councilor Green motioned. Councilor Freda Second the motion. Chairman Farrel stated it passes 4-0 568 

contingent on the Planning Board meeting on September 11, 2013.  569 

Ramsdall stated that he would report that to the Planning Board on Wednesday.  570 

 571 

Next order in business is Order #2013-29, Expenditure of Maintenance Trust Fun for Various 572 

Projects totaling $5,333.35. Chairman Farrell stated the Town Council for the Town of Londonderry 573 

town orders the treasure hereby order to expend $5,333.35 from the Expendable Maintenance Trust 574 

Fund for the mentioned repairs and improvements.  575 

Town Manager Kevin Smith stated that there are four items on the list: 576 

1.) Fuel Farm located behind Central Fire Station that had a defective diesel nozzle and monitor 577 

alarms. The request is for the replacement of diesel nozzle in the amount of $531.85.  578 

2.) Sewer line behind the Senior Center. There were backups in the kitchen sinks. Request is for the 579 

snacking of the sewer line and a camera to pin point the cause of the blockage. There were two 580 

issues, the flushing of handy whips and stones remaining in the line from previous sewer line 581 

breakage. At this point the blockage has been cleared in the amount of $1,335.00.  582 

3.) North Fire Station the electrical for a mini split AC unit circuit was needed to support the mini 583 

split AC until. Request was for parts and labor to install the $932.00 584 

4.)  North Fire Station needed a hot water pump motor replacement. Station 1 reported no hot water 585 

in the building. Pump is not a stock item it had to be manufactured to meet. The request is for 586 

trouble shooting and parts and labor to replace the defective hot water pump and motor in the 587 

amount of $2,534.50. 588 

Chairman Farrell asked for a motion to adopt. V. Chairman Dolan motioned to adopt, second 589 

Councilor Green. Chair votes affirmative 4-0-0. 590 
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 591 

 592 

Approval of Minutes 593 

 594 

Chairman Farrell stated a motion is needed to approve the minutes for April 19, 2013. Councilor 595 

Green motioned to approve the minutes. V. Chairman Dolan second the motion. Councilor Freda 596 

abstained from the motion because he was not present at the meeting. Chair votes 3-0. 597 

 598 

Other Business 599 

Chairman Farrell asked the Council if they had anything for Liaison Reports. Councilor Green 600 

reported that he has a question on the senior affairs committee. There were some questions about the 601 

property that they want to have a senior housing on. There were some items that were identified as 602 

being a problem for that site. Janusz Czyzowski, Director of Public Works and Engineering was 603 

going to look into it and as of right now we should have more information as to how much it costs. 604 

 605 

Councilor Freda stated that the Planning Board discussed the CIP which will have a second hearing 606 

in October and also the Woodmont Development Agreement which they supported and 607 

recommended that the Council approve.  608 

 609 

Chairman Farrell announced the Town Manager report. Kevin Smith, Town Manager, stated that the 610 

Council had asked him to look into the possibility of dividing the Town Clerk/Tax Collectors 611 

position into 2 separate positions. After reviewing the State Statue along with consulting with 612 

Londonderry Town Attorney that can be done if the Council decides to go in that direction. It would 613 

have to be done via ballot question at town meeting time to separate out those two positions. The 614 

Town Clerks position has to be an elected position and it is unclear whether the Town Tax Collectors 615 

position also has to be an elected position. Smith stated that Attorney Ramsdall is looking into that 616 

position.  617 

 618 

Smith stated this coming Thursday is the Governor’s Advisory Commission on Intermodal 619 

Transportation hearing, GAC Hearings, on the 10 year transportation plan.  620 

 621 

Adjournment 622 

 623 

Councilor Freda made a motioned to adjourn at 9:41 PM, second Councilor Green. Councils vote 4-624 

0-0 625 

 626 
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