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CITY OF FRANKLIN
COUNCIL AGENDA REPORT
August 5, 2013 City Council Meeting

From: Richard Lewis, Planning and Zoning Administrator
Subject: Request by John and Cindy Krauz for the Restoration of Involuntarily Merged
Lots
Potential Motions:
To Approve:

I move that the Franklin City Council approve the restoration, per RSA 674:39-aa.1l, of the
involuntarily merged lots owned by John and Cindy Krauz based on the evidence presented by
the owners.

To Deny:
I move that the Franklin City Council deny the request by John and Cindy Krauz to restore their

property identified as Tax Map & Lot 114-014-00 to three separate lots. This denial is based on
the fact that Mr. Krauz used this one lot as the basis for obtaining a Special Exception from the
Zoning Board of Adjustment on November 2, 1988. To restore the property to three separate lots
now would undermine the integrity of the approved Special Exception.

Discussion:

This past January, I presented to the City Council an Agenda Report concerning the adoption of
a policy regarding any request to re-store any involuntarily merged lots. This policy was a
follow-up to a change in State Statutes intended to address the restoration of lots merged by a
municipality for “zoning, assessing, or taxation purposes without the consent of the owner”. For
your information a copy of the Statute and my January Council Agenda Report [CAR] are
attached. The adopted policy conforms to the draft presented in the CAR.

John and Cindy Krauz have presented to the City a request to restore their property to the pre-
merger status. Attached is a copy of their email request and the supporting information provided
by them [7 pages total]. He presents their deed; a copy of the tax map that shows the property as
one lot; and, a tax map showing the layout of the 3 lots he wishes to re-establish. If the City
Council voted to restore these 3 lots then the deeds would be provided to the firm preparing the
updated tax maps and they would incorporate this change into the new maps.

It is my professional opinion and recommendation that this request be denied. A separate memo
outlining my supporting materials is attached.

Alternatives:
If the City Council determined that additional information was required, or that additional time
was needed to come to a decision, this matter could be continued to the next City Council

meeting.

Franklin - The Three Rjvers City



TITLE LXI1V
PLANNING AND ZONING

CHAPTER 674
LOCAL LAND USE PLANNING AND REGULATORY POWERS

Regulation of Subdivision of Land

Section 674:39-aa

674:39-aa Restoration of Involuntarily Merged Lots. —

L. In this section:

(a) "Involuntary merger” and "involuntarily merged"” mean lots merged by municipal action
for zoning, assessing, or taxation purposes without the consent of the owner.

(b} "Owner" means the person or entity that holds legal title to the lots in question, even if
such person or entity did not hold legal title at the time of the mvoluntary merger.,

(c) "Voluntary merger" and "voluntarily merged” mean a merger under RSA 674:39-a, or
any overt action or conduct that indicates an owner regarded said lots as merged such as, but not
limited to, abandoning a lot line.

II. Lots or parcels that were involuntarily merged prior to September 18, 2010 by a city, town,
county, village district, or any other municipality, shall at the request of the owner, be restored to
their premerger status and all zoning and tax maps shall be updated to identify the premerger
boundaries of said lots or parcels as recorded at the appropriate registry of deeds, provided:

(a) The request is submitted to the governing body prior to December 31, 2016,

(b) No owner in the chain of title voluntarily merged his or her lots. If any owner in the
chamn of title voluntarily merged his or her lots, then all subsequent owners shall be estopped
from requesting restoration. The municipality shall have the burden of proof to show that any
previous owner voluntarily merged his or her lots.

IIl. All decisions of the governing body may be appealed in accordance with the provisions of
RSA 676.

IV. Any municipality may adopt local ordinances, including ordinances enacted prior to the
effective date of this section, to restore previously merged properties that are less restrictive than
the provisions in paragraph [ and I1.

V. The restoration of the lots to their premerger status shall not be deemed to cure any non-
conformity with existing local land use ordinances.

VI. Municipalities shall post a notice informing residents that any involuntarily merged lots
may be restored to premerger status upon the owner's request. Such notice shall be posted in a
public place no later than January 1, 2012 and shall remain posted through December 31, 2016.
Each municipality shall also publish the same or similar notice in its 2011 through 2015 annual

reports.

Source. 2011, 206:4, eff. July 24, 2011.



CI1TY OF FRANKLIN
COUNCIL AGENDA REPORT

January 7, 2013 City Council Meeting
Late Item

From: Richard Lewis, Planning and Zoning Administrator

Subject: Adoption of Policy for the Processing of Involuntary Lot Merger Requests

Proposed Motion:
“| move that the Franklin City Council approve the proposed policy for the processing of requests per

RSA 674:39-aa for the restoration of involuntarily merged lots.”

Discussion:
The 2011 New Hampshire Legislature amended a statue to add a new section [674:39-aa, copy attached]

intended to address the issue of a municipality involuntarily merging lots for “zoning, assessing, or
taxation purposes without the consent of the owner”.

Since the statutory language is new and the standard planning reference tools do not provide any
guidance, City Attorney Paul Fitzgerald was contacted to clarify some sections of the statue. Based on
the feedback from Attorney Fitzgerald, it is my recommendation that the City Council adopt a procedure
for a request by a landowner to restore involuntarily merged lots. A proposed procedure is as follows:

1. The property owner shall submit a written request to restore the lots in question.

2. The request shall provide supporting materials (deeds, plans, maps,] that describe the lots in
question and support the request for the restoration of the merged lots.

3. The request shall be submitted to the City Council. Once the request is received the item shall
be placed on the agenda of the Council for either a regularly scheduled meeting or for a
workshop meeting. The scheduling shall be coordinated between the City Manager and the
Mayor. The property owner making the request will be notified of the date and time of the
discussion.

4. A copy of the request and the supporting materials shall be distributed to the Assessing Office
and the Planning & Zoning Office for review; any comments from these departments shall be
submitted in writing to the City manager’s office.

5. The person making the request may make additional comments or other presentations at the
meeting. Any written comments from any City department shall be entered into the record.
City staff may make any additional comments at the meeting. :

6. Following any comments or presentation, the City Council shall close the discussion. A final
decision by the City Council may be made immediately following the close of the discussion. The
City Council reserves the right to continue the decision making process to its next meeting in
order to allow for further consideration of all of the evidence.

7. Any person aggrieved by the decision of the City Council may appeal to the Zoning Board of
Adjustment in accordance with the provisions of RSA 676.

This procedure will ensure that all of the relevant issues are brought to the attention of, or discussed by,
the City Council as part of their consideration of the written request.

Franklin - The Three Ryvers City
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From! jkréuz@nelrcasiiet Sent: Si XML 3 8:59 PM
To: sjkrauz@metrocast.net> Pilority: Notmal
Type: Embated HTML/Takt

Subject: Fwd: Letfer to City Marrager and City Cotinei)

On-Sun GREBETTS 1,38:PM , Jkrauz@metrocast st wrots:

To: Franklin City Manager and City- Council

. Recently we receivid. s letter from: Mr,

Lewis regarding an issue we have been woirking on for the. past two decades,
the issue is whether or not my property Tocated at 32 New: Hampton Rd,
 Franklin has onelot or a3 we have-always felt three,

‘Whien we purchased the property bk we rec:e ved a-warranty deed,
: Jwath three lots'listed and Reoorded a‘t Merrimat k-ﬁCoun_ ,,Registry of deals.

| AS the preperty oumehs Wg reﬂ:uest as reqmrad by the state of New: Hampshiré House Bill 318,
to restore-our iots to'the pre-nferger status as stated fh our wan‘anty deed

f.;f:;arce\ \\U\ O- o0

http://metromail metrocast.niet/atmaijl php 6/18/2813



CITY OF FRANKLIN, NEW HAMPSHIRE
“The Three Rjvers City”

Tel: (603) 934-2341
Fax: (603)934-.7413
dlewis@franklinnh.or

Planning and Zoning Department
316 Central Street
Franklin New Hampshire 03235

January 17, 2013

Mr. John Krauz
7 Pemi Shore Lane
Frankiin, NH 03235

Re: Lot Merger Issues

Dear Mr. Krauz,

Over the past year or so you have been in touch with the City Assessing Office and the Planning & Zoning
Office to discuss your concerns with what you believed to be the improper merger Of certain lots owned by
you and located off of New Hampton Road and Pemi Shore Lane. During your discussions you raised the

2011 legislative amendment to the state statutes regarding mergers.

Since this amendment, which created RSA 674:39-a3 [copy attached), is contained within the land use
sections of the RSA’s, | presented to the City Manager and the City Council a proposal to address the
administrative process for taking any action under this statute. The City Council considered this proposal at
their January 7, 2013 meeting and they voted unanimously to adopt a procedure for the consideration of a

request to restore involuntarily merged lots.

A copy of the policy procedure is attached. Any formal request that you wish to submit pursuant to this
statue can be submitted to the City Manager's office. If you have any questions about this procedure

please fee! free to contact my anytime,

Thank you.

Sincerely,

‘9\ k,\l\_ﬁ Z. LA
Richard Lewis
Planning and Zoning Administrator



CITY OF FRANKLIN
CIty COUNCIL REPORT

At their January 7, 2013 mieeting, the Franklin City Council adopted, on a unanimous vote, the
following policy for the processing of reéquests per RSA 674:39-aa for the restoration of

involuntarily merged lots:

1
2.

The property owner shall'submit a written request to restore the Iots in question,

The request shall provide supporting materials [deeds, plans, maps] that describe the
lots in gquestion and support the request for the restoration of the merged lots..

The request shiall be submitted to the City Council. Once the request is received the
iter shall be piaced on the agenda of the Council for either a regularly. scheduled
meeting or for & workshop meeting. The scheduling shall be coordinated between the
City Manager and the Mayor. The property owner making the request will be notified of
the date and time of the discussion.

A copy of the request and the supportmg rmaterials shall be distributed to the Assessing
Office- and the Planning & Zoning Office for review; any comménts from these
departments shall be submitted in writi hg to the City manager’s office.

The person making the request may make additional comments.or other presentations
at the meeting. Any written comments from any City department shall be entered into
the record. City staff niay make any additional comments atthe meeting.

Followlng any cofmaents or presentation, the City Council shalf close the discussion. A
final decisién by the City Council may be made immediately following the close of the
discussion. The City Council reséives the right to continue the decision making process
to its hext meeting In order to-allow for further consideration of al{ of the eviderice,

Any person-aggrieved by the decision of the City Council may appeal to the Zoning
Board of Adjustment in accordance with the provisions of RSA 676.

This procedure will ensure that all of the relevant issues are brought to the attention. of, or
discussed by, the €City Council as part of their tonsideration of the written request.

Frankfin - The Three Rivers City
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WARRANTY DEED

We, ; K. DUSTIN. and DEBORAH D. DUSTIN, husband and
wife, of RFD #1, New Hampton Road, Franklin, New Hampshire

03235, for VALUABLE CONSIDERATION paid, grant to JOHN J, KRAUZ

and CINDY.A.LKQQQQ;'hquand and wife, of New Hampton Road,
Franklin, New Hampshire 03235, as joint tenants with rights of
survivorShip,lwith WARRANTY COVENANTS, three parcels of lahd
with any buildings ﬁhefeon in FRANKLIN, Merrimack County, New

Hampshire, more particularly bounded and described as follows:

One tract, or parcel, situated on the Westerly side of the
highway leading to Giles Mills, now known as New Hampton Road,
beginning ‘at a stake and stones eight feet northwest from an
apple tree on the Northerly side of passway of Frank Giles, or
land formerly of him; thence running Northerly on the Westerly
side of the highway, two hundred forty (240) feet, more or less,
to stake and stones; thence Westerly two hundred ninety-four
(294} feet, more or less, to land now or formerly of said Giless
thence Southerly by land of said Giles two hundred forty (240).
feet, more or less, to stake and stories standing on the North
side of Giles passway: thence Easterly on the Northerly side of
said passway two hundred ninety-four (294) feet, more or less,
to the point of beginning. Being the Scutherly one-half of the
same premises conveyed to the late Malvina Burnor and Clementina
Boulrisse by Benton T. Clough by deed dated April 18, 1898; the
undivided half interest of said Clementina Boulrisse being

anr ) lan

FONNA

JosEpH F. VITTEK, JR.
ATTORANEY AT Law
810 CENTRAL STREET

FRANKLIN, N, H, 03228

(803) 924.%3035

semreved—te—arid-Madedna-Rurace.hy--deed-ofcame dat & necoyied

'Book 329, Page 101, Merrimack County records

Also another tract beéginning at the Southwesterly corner of land
now or formerly of Clementine M., Boulrisse; thence running
Westerly on land of said Boulrisse one hundred forty-three (143)
feet, more or less, to stake and stones; thence Southerly on
land formerly of Horace F., Giles two hundred seventy-one {(271)
feet, more or less, to stake and stones; thence Easterly on said
Giles land one hundred forty-three (143} feet, more or less, to
stake and stones: thence Neortherly on said Burnor land two

hundred seventy one (271) feet, more or less, to first-mentioned
bound.

Being the same premises conveyed to s&id Malvina Burnor Ly H. F.
Giles by deed dated April 26th, 15905.

STATE OF NEW HAMEEL‘L

X
TAY ON TRANSFER COMMISSION -
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SEPH F. ViTTEK, JR.
\fToRNEY AT Law

‘0 CENTRAL, STREET
ANKLIN, N, H. O323%

(803) 934-5305%

H. Dustin by warranty deed from Proulxs dated April 28, 1953,

Also a third tract described as commencing at the Southwest
corner of said Burnor land, or Homestead Place; thence running
Northerly fifteen rods, more or less, on the Burnor line and
fifteen rods, more or less, in the same directio on line now or
formerly of Clementine Boulrisse to the Southwest corner of the
homestead place of the late Annie . White; thence Westerly
parallel with said White's Southerly line to the Pemigewassett
River; thence Southerly on said River to a point twenty (20)
feet, more or less, Northerly of the Range line; thence Easterly
in a straight line to ‘the point begun at. Also a right to pass
and repass over the common Passway by the James Sargent place to
said conveyed tract. Being the same premises and rights
conveyed to the said late Malvina Burnor by deed of H. F. Giles,
dated August 16, 18309, and recorded Book 390, rage 55, Merrimack
County records.

Meaning to convey hereby the same premises conveyed to Richard

recorded April 28, 1953, at Book 732, Page 82, Merrimack County :gk

records,

We release our homestead and other interests in subject

Property.

EXECUTED this /¢ _ day of WM . 1988,

/ Ltt e VIS

Richard H. Dustin

ﬁ9’ iaiux}zt;;)

Deborah D. Dustin

¢6809y ey

STATE OF NEW HAMPSHIRE
MERRIMACK COUNTY

The forégoing instruﬁent wag sworn to and acknowledged
before me this day of - » 1988, by Richard

H. Dustin and Deborah D. Dustif,
Oan?aé)@
&ﬁstice—e%ﬂﬁﬁri%mce/Noﬁary Public

.My commission expires
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CITY OF FRANKLIN, NEW HAMPSHIRE

“The Three Rivers City”
'$/ =/ Planning and Zoning Department Tel: (603) 934-2341
316 Central Street Fax: (603)934-7413
Franklin New Hampshire 03235 dlewis@franklinnh.org
To: Mayor Merrifield and Members of the Franklin City Council
From: Dick Lewis, Planning and Zoning Director
Date: July 23, 2013
Re: Request by lohn and Cindy Krauz for Restoration of Pre-merger lots

The Council Action Report provides some of the background on the overall issue of restoration of
involuntarily merged lots. As noted in the CAR, it is my opinion that this request be denied. My
recommendation is based on the following facts and conditions:

1. The 3 “lots” [actually called tracts on the deed] were shown as one large lot on the first assessing
maps generated by the City back in 1979.

2. When Mr. Krauz purchased the land in 1988, it was identified on the tax and assessing maps as one
parcel of land, and alt of the lots were identified in one deed [recorded on 11/10/88].

3. Mr. Krauz came before the ZBA back on November 2™, 1988 seeking a Special Exception to allow for
the creation of a second unit in the house structure located just off of New Hampton Road. As part
of this application he presented a sketch plan showing a 6.6 acre lot and the structure. This
presents clear evidence that Mr. Krauz used the 6.6 acre parcel to help justify the granting of the
Special Exception. His actions meet, | believe, a critical definition in the Statute at 674:30-aa.i(c):
“voluntarily merged means ...any overt action or conduct that indicates an owner regarded said lots
as merges such as, but not limited to, abandoning a lot line”. The plan by Mr. Krauz which shows
the entire lot is an “overt action” which means that the request to restore the lots should be denied.

4. It is my professional opinion that the Board reviewed and considered this plan as part of their
thought process in determining whether to grant the Special exception.

All of the above facts and conditions support a denial by the City Council of the request by the Krauz's. |
will be at the Council meeting to answer any questions and present an overview of the issues. Thank
you.



