Town of Fairhaven

Town Hall 40 Centre Street, Fairhaven, MA 02719

Minutes of Meecting

Cable Advisory Committee

PLACE OF MEETING: Town Hall — 2™ Floor Auditorium

DATE AND TIME: Tuesday, June 24, 2014, at 7:00 p.m.

MEETING OF: Cable Advisory Commiitee

8-19-2014

(Date Signed}

Present: Barbara Acksen, Ex-officio: Selectman Bob Espindola, Ronnie Medina
Absent: None

Guests in attendance: None

The meeting was called to order at 7:07 P.M.

Mr. Espindola distributed copies of meeting notes from two (2) prior meetings, April 23", 2014
and May 28" 2014,

After review of the meeting notes, amendments were made to both sets of meeting notes by Dr.
Acksen,

Mr. Espindola made a motion to approve the May 28" meeting notes, as amended. Mt. Medina
seconded the motion. No discussion. The vote was unanimous in favor.

M. Espindola made a motion to approve the April 23™ meeting notes, as amended. Ms
Acksen seconded the motion, No discussion. The vote was unanimous in favor.

Mr. Espindola provided hard copies of the Epstein and August proposal for legal services,




which had been previously distributed electronically via e-mail. The proposal included
qualifications of the firm and their experience in the area of Cable Television. The committee
agreed that we should request a meeting with the Board of Selectmen to discuss the proposal
which includes defining the pros and cons of establishing a non-profit corporation for public

access.

Mr. Espindola will contact the law firm to request a quotation for the legal cost associated with
this work and an hourly rate should the committee ask for a representative to attend a meeting
with the Board of Selectmen to answer questions on the subject.

Mr. Espindola explained that he had contacted Town Clerk Eileen Lowney to inquire about the
cost of the census mailing that goes out to all heads of houschold, as a reference to what it
might cost for the Cable Advisory Committee to distribute a town wide survey asking for
feedback on Cable Service (quality, programming, interest level in Public access, etc). Ms.
Lowney stated that the cost was about $1600 for the census and that included several inserts
and a self addressed return envelop plus postage with all printing and envevlop stuffing done
by Moneghan Printing, in Fairhaven.

Ms. Lowney also said that if the Cable Advisory Committee provided sticker style mailing
labels to her, she could print all the stickers for the mailing. The committed agreed that this
cost should also be included in a review by the Board of Selectmen (along with the legal
proposal).

Mr. Espindola motioned to make a request of the BOS to be on the agenda for their July 7"
meeting to request funding for the two (2) aforementioned items (Legal Services and expenses
associated with a survey). Ms. Acksen seconded the motion. There was no further discussion,
The vote was unanimous in favor.

M. Espindola presented three (3) written estimates for work that may need to take place on the
EMA building, at 150 Sconticut Neck Road, in order to outfit the facility with a studio. M.
Espindola had assistance in obtaining the quotes from Mr. Gary Laviolette, who met the
Insulation contractor (Fairhaven Lumber - $12,500 Estimate) and HVAC contractor (Brodeur &
Sons - $26,200 Estimate) on site. Mr. Espindola also requested an estimate for replacing the
roof (Flagship Roofing - $35,000). The committee feels that the HVAC and Insulation work
would need to be done prior to moving into the building but the roof work could be done in a
future year as long as the roof was not leaking, if necessary. All these upgrades will increase
the value of the property.

The committee again discussed the proposal from Mr. Andreas Uthoff (discussed in the prior
meeting) with focus on the items that Ms. Acksen said she believes should be added to the
listing of provisions to build out the studio.

She listed the following as amendments to consider:




Rugs or carpets

Backdrop curtain

Bookcases

Carpeted, Raised platform for set (on sliders for portability)
Stackable Chairs

Upgrade for the furniture in the set to something more rugged

Ms. Acksen will provide catalog information with estimated pricing for the above listed items
for the next meeting but it was agreed that an allowance of $5000 - 10,000 would be sufficient

to cover all these changes combined.

Discussion ensued about the presentation to the Board of Selectmen and the committee feels it
would be best to prepare an overview document to explain to the Board of Selectmen what the
overall plan is to get a studio up and running including cost of Engineering, design,
construction, installation and commissioning and also the cost to operate the studio annually.

Mr. Espindola agreed to draft that document for the next meeting. He indicated that he would
reach out to some of the people that the committee has already had assistance from for the
operating cost estimates, based on their experience (i.e. Old Rochester Cable TV, Lakeville, Mr.
Uthoff (Bedford) and Dartmouth.

Mr. Medina noted connectivity problems he has had in trying to watch meetings via Video on
Demand mode. He said that he could in the past but when he tries now there is an error
message saying the “link is broken or has been moved to a new location”. IHe said he has
reported the problem to Ms. Avila and the Board of Selectmen’s office but nothing has been
done. Ms. Avila told him he needed a newer version of software on his computer but when he
tried that it still does not work. Mr. Espindola suggested that he and Ms. Acksen try this
themselves when they have a chance, on their own computers, to see if this is a universal
problem or isolated to Mr. Medina’s own equipment.

Mr. Medina also reported picture quality issues on Government Access and quality issues and
programming issues on Government Access. He said he has reported these to Ms. Avila using
the on line comment

Ronnie Medina motioned to adjourn at 8:38 PM.
Bob Espindola Seconded
No Discussion




The vote was unanimous
Submitted by Bob Espindola, acting Secretary




PROPOSAL

BRODEUR & SONS, INC.

Comfort Engineers since 1929

525 Church Street
New Bedford, MA 02745

Ph 508-995-5151 Fax 508-995-5152

Email: PHBrodeur@aol.com e
0. GARY'S LAVALETTE 08-0943866 6/18/2014

4 Bellevue Street JOB NAME / LOGATI
Fairhaven MA 02719 garyspiumbing@msn.com

Re: Town of Falrhaven
150 Sconticut Neck Road‘

JOB NUMBER JOB PHONE

We hereby submit specifications and estimates for;

Brodeur & Sons, Inc., proposes to install (2) two Goodman heating and alr conditioning systems at 150 Sconticut Neck Road.
The furnaces will mounted in the attic. The condensers will be roof mounted. The total price for the above work is $26,200.00,

Includes all necessary duct work, piping and labor,

Please Note: I priced this with prevailing wage rates from another town, When the rates for The Town of Fairhaven are
posted I can revise the quoted labor rate,

Thank you for allowing Brodeur & Sons, Inc., to guote on the above work. If I can be of further assistance please do not:
hesitate to call. I am in the office Monday through Friday 8:00 AM to 4:30 PM.

kKA SIGNED PROPOSAL, ALONG WITH DEPOSIT CHECK, REQUIRED FOR WORK TO COMMENCE**¥

We Propose hereby to furnish material and labor — complete in accordance with the above specifications, for the sum of:

Twenty Six Thousand Two Hundred and 00/100 Dollars dolfars (5 26,200.00

Payment to ba made as fotlows:

1/3 DOWN UPON ACCEPTANCE OF THIS PROPOSAL, FINAL PAYMENT 1S DUE THE DAY OF OUR COMPLETION.

All material is guaranteed to be as specified. Al work 1o be completed in a professional e
manner according to standard practices. Any alteration or deviation from above specifications  Authorized s , .
involving extra costs will ba executed only upon wiillen orders, and will bocome an extra  Signalure f\;}( s .{’\A

{{‘-é(‘ /.ﬁ [ -~
charge over and above the estimate. All agreements contingent upon strikes, accidents or O
defays beyond ow control. Qwmer to carry fire, tomado, and other necessary Inswance. Our Note: This proposal may be
workers ase fuly covered by Worker's Compensation Insurance, withdrawn by us if not accepted within 30 days.

Acceptance of Proposal —ne above prices, specifications and con-

ditions are salisfactory and are hereby accepled. You are authorized to do the work as Signat
ignature

specified. Paymen! will ba made as cut¥ined above,

Signature

Date of Acceptance:

PRODUCT 131256 USEVATH 7710 ENVELGPE Dehuxe For Business 1-800-225-6380 oc wenw.nebs.com PRNTEDIHUS A, A




Fairhaven Lumber, LLC
120 Alden Road
Falriraven, MA 02719
Phone: 508-993-2611 Fax; 508-989-3960
Commercial Lic: LIC-Commeréial Residential Li¢; LIC-Residential

Quotation
Estimale: 5908-0 Quote Date: 06/23/2014
Job: Blueprint Date:

To: TOWN OF FAIRHAVEN Jobsite:
CENTER ST Subdivision: Lot
FAIRHAVEN, MA 02719 150 SCONTICUT NECKRD
Phone; 5089794019 Fax: FAIRHAVEN, MA 02719

Specifications
CEILING BATT FLAT 38K 24X48 GR447 R-Value: 38

CEILING BLOW ATTIC GUARD PLUS R-Value: 38
VENTS SNAP VENT

Total price to supply and install i i i it ereearararmeanaen ﬁ 8,268.43

Conditions
Areas insulated as specified using Guardian Fiberglass products. Guardian Fiberglass products are Energy Star® and
GREENGUARD® certified.

Any additions may be subject to an increase in billing. This estimate is valid for 30 days from the quote date. No oral terms or
representations shall be considered a pait of this agreement.

Please sign and date this quote and return by fax to 508-999-3960.

Signature Date

Respecifully submitted,

Robert Amaral
ISP Manager

ERERETRFTRAEAR TR Rk S b ddrddkd Subject to re'inspection at COITIPIGNOH Of frarning EAAFRARCARERAI DA AR R AAD AR Ak WAk

A al &Y
[Zewrove @ Pispese 2900 Sq e 3 HL/ YRET

ot Tnsatalion 4

lepdd p i ;f)‘,,f:}

ol ﬁk ! 2,500

Estimale # §909-0 Page 1of1 Quote Date; 06/23/2014




Phone: 508.763.8883
Fax: 508.763.8886
Emall Flagship@8@verizon.net
159 County Road
PO Box 715
E. Freetown, MA 02717

Roofing and Sheetmetal Co, Inc. =, '
Preserving Your Investntent

irpp :r_;i (%3

To: Town Of Fairhaven Date: 6/19/14
Attn: Robert Espindola
Re: 150 Sconticut Neck Rd.

v
F -\

Budget

Scope of work

Shingle Roof:

1). Remove existing asphalt shingle roof to substrate and dispose.

2). Install ice and water barrier / felt underlayment and asphalt shingle roof system to manufaciurers specifications.
3). Price includes prevailing wage rates and all Ma, code requirements.

Budget: $ 18,000.00

Flat roof areas:
1). Remove existing roof systems and install new low slope roof system to manufacturers specificalions,
2). Varied low slope systeins have been altowed for, owner to choose system,

3). Min. 10 year manufacturer’s warranty include, prevailing wage and ma, code requirements included.

Budget: $ 17,000.00

Sincerely:
Joseph A. Alfonse

Flagship Roofing & Sheet Metal Co. Ine.




EPSTEIN & AUGUST, LLP
ATTORNEYS AT LAW
101 ARCH STREET
BOSTON, MASSACHUSETTS 02110-1112
TEL: (617) 951-9909
Fax: (617)951-2717
peterimepsteinandaugusi.com

Peter J. Epstein

June 5, 2014

By E-Mail

Mr. Robert J. Espindola
Board of Selectmen
Town of Fairhaven
Town Hall

40 Center Street
Fairhaven,
Massachusetts 02719

RE: Cable Television Matters

Dear Mr. Espindola:

I enjoyed speaking with you the other day. I am responding to your request for a proposal
regarding (1) establishing a non-profit corporation in Fairhaven to provide PEG Access
programming and services to Fairhaven cable subscribers and (if) the upcoming cable television
renewal process in Fairhaven, My Boston-based legal practice consists of representing
municipalities in the cable television and teiecommunications regulatory field.

(1) ESTABLISHINtG A NON-PROFIT ACCESS CORPORATION

As I understand i, ‘here is interest in the Town in establishing a 501(c)(3) non-profit corporation which
would be respor.sible for providing public, educational and governmental {(“PEG”) access programming
and services to Fairhaven cable subscribers. The Cable Advisory Committee (“CAC™) needs to provide a
rationale for doing so. I can drafi a memorandum to the CAC which provides the rationale for doing so. In
addition, I can provide, among other things, background information regarding how to establish a non-
profit, ongoing reporting requirements for a non-profit, the number of such non-profits in Massachusetts,
typical non-profit annual budgets, etc. A rough estimate of the cost of preparing such a memorandum
would be approximately $750.00-$800.00. I am assuming that I would not be meeting with the CAC before
preparing the memorandum. If such a meeting is desired by the CAC, I would charge my hourly rate.




Mr. Robert J. Espindola
Town of Fairhaven
June 5, 2014

(II) CABLE TELEVISION RENEWAL PROCESS

We also talked about the upcoming renewal process with Comeast, which I have discussed below.

SCOPE OF PROFESSIONAL SERVICES:

I provide municipalitics with professional assistance and legal advice throughout the cable
television renewal and licensing processes, from assistance on the appropriate licensing
procedures to follow, to aid in ascertainment activities, to help in drafiing a Request For A
Proposal, to periodically meeting with municipal representatives, to negotiating and drafting the
terms and provisions of a cable television license.

APPLICABLE FEDERAL AND STATE LAWS:

The Cable Act comprehensively codifies various areas in the cable television field. Of particular
importance are those sections relating to system rebuild/upgrade, local public, educational and
governmental ("PEG") access facilities, funding and programming, Institutional Networks, license
fees, service offerings, license renewal, as well as a number of programming and privacy ateas. In
1992, Congress passed a cable television re-regulation bill, entitled the Cable Television Consumer
Protection and Competition Act of 1992 (the "Cable Act of 1992"). Among other things, the Cable
Act of 1992 contains provisions that allow the State of Massachusetts, with input from the Town, to
regulate the basic service and equipment rates of Comcast Communications (unless it is deemed to
be subject to “Effective Competition™) based on standards adopted by the FCC on April 1, 1993. In
addition, there are provisions covering FCC signal quality specifications, consumer protection,
emergency announcements, subscriber bill itemization, consumer electronics equipment capability
and license renewal. It is crucial that the Town of Fairhaven analyze all aspects of the applicant’s
proposal in light of the Cable Act. Because the Cable Act sets out a specific process to follow
during renewal negotiations, the Town should be particularly careful in following this process and
keeping detailed records of all public meetings and negotiation sessions. I can also advise the Town
on the impact of the Telecommunications Act of 1996, The Town must also comply with the
provisions of M.G.L. Chapter 166A and the regulations of the Massachusetts Cable Division.

Comeast’s current cable television license in the Town of Fairhaven expires on May 18, 2018.
The Cable Act requires communities to commence the so-called "formal” cable television renewal
process anytime between 30-36 months prior to the expiration of the current license. This being the
case, the formal process in the Town will have lo be initiated anytime between AMay 18, 2015 and
November 18, 2015, Comeast always sends such letters to the Issuing Authority reserving its right
to proceed under the formal process, while suggesting that the parties could start negotiations
pursuant to the so-called "informal" renewal process. Whether formal or informal, the renewal
process is the only time that the Town can have truly meaningful input into system upgrade/rebuild,
local access facilities, funding and programming and various other services that can be provided
through the cable television medium during the renewal term.




Mr. Robert J. Espindola
Town of Fairhaven
June 5, 2014

SPECIFIC TASKS IN THE CABLE TELEVISION RENEWAL PROCESS:

(1) Meeting with the Board of Selectmen and other Town Officials: 1 can initially meet with
you, the CAC and other Town officials and representatives to review applicable requirements
regarding the cable television renewal process in Fairhaven. I can suggest timelines for the Town to
follow to ensure timely compliance with these requirements. [ will answer any questions from
Town officials and representatives.

(2) Planning the Ascertainment Process and Hearing: Section 626 of the Cable Act requires the
Town to conduct one or more public ascertainment hearings for the purpose of determining the
types of services and facilities to be provided by Comcast during any renewal term. Note that the
Town may also distribute a subscriber survey as part of its ascertainment process. After the Town
has conducted all of its hearings, | can help draft a "Request for Proposal”, in which such services
and facilities are summarized for Comceast, which must then provide a detailed renewal proposal by
a designated date. Note that while the parties may decide to proceed according to the formal
procedures, informal negotiations may also commence at any time. The Town’s ascertainment
should specifically address, at a minimum, those “key issues” identified through ascertainment.

(3) Evaluation and Analysis of Renewal Proposal: I can assist the Town in analyzing any
renewal proposals that are submitied including, but not lmited to, financial, technical, access and
service considerations. I can also analyze the information provided to determine its accuracy as well
as appropriateness to the Town.

(4) Negotiations With Comeast; Once it has had time to review the renewal proposal, the Town
should schedule a number of negotiating sessions with Comcast to determine if the parties can
come to an agreement on renewal. Negotiating is a crucial part of the renewal process, The real
benefits to a community invariably come as a result of strong and focused negotiations with the
operator. This is the period to not only clarify the operator's proposal but to negotiate for terms and
conditions that are agreeable to the Town and meet the needs of the community in each Town.

(5) Renewal License: Once the parties have completed negotiations and agreed upon all of the
material terms and conditions of renewal, I can assist the Town in drafting the renewal license.
Drafting a comprehensive and enforceable license document is the key step in ensuring that the
Town ends up with the kind of cable system that it envisioned throughout the renewal process. The
Town will want to ensure that the renewal license contains everything proposed by the applicant in
its rencwal proposal and subsequent negotiations, as well as effective enforcement provisions. I will
provide recommendations and input regarding a new renewal license. A renewal license, by statute,
must be non-exclusive so that potential competitors can apply for a license in the Town as well. The
Cable Act contains provisions ensuring the enforceability of, among other things, PEG Access
provisions and license fees. These provisions, however, must be clearly delineated in the license
agreement,




Mr. Robert J. Espindola
Town of Fairhaven
June 5, 2014

CABLE TELEVISION EXPERIENCE:

I advise a number of Massachusetts, Maine and New Hampshire municipalities on various aspects
of cable television regulation, renewal and initial licensing. Attached is a copy of my current client
list. 1 also served as outside legal counsel for the City of Boston's Office of Cable Communications,
where I was involved in virtually every aspect of the cable licensing process in Boston, as well as
various other telecommunications regulatory matters. 1 have advised municipalities on rate
regulation, license transfer, home-rule petitions to increase license fees, access programming, First
Amendment matters., copyright, taxation, municipal uses of broadband systems, new technologies,
and general telecommunications issues.

I have also represented approximately thirty-five (35) municipalities that have now issued final
licenses to Verizon. [ can discuss these licensing processes with the Town as well.

1 was also involved, first as its legal counsel, then as its President, in the Massachusetts chapter
of the National Association of Telecommunications Officers and Advisors (NATOA), which
monitors the latest developments and activities in the cable and telecommunications fields for

municipal officials.

RENEWAL PROCESS COSTS:

I bill at $200.00 an hour. Bills are sent out on a monthly basis, which list all work performed for

the Town. A fee agreement would include the various services that the Town would like to have
performed.

CONCLUSION:

I hope that this information and proposal gives you an idea of the range of assistance that I can
provide to the Town of Fairhaven. Please let me know if there is further information that would be

useful to the Town.

Very.Iruly Yours,

Peter J. Epstein

PIE/




Mr. Robert J. Espindola
Town of Fairhaven
June 5, 2014

Attachments:

Attachment 1: List of Municipal Clients

Attachment 2: Peter J. Epstein Qualifications
Attachment 3: Peter J. Epstein References

Attachment 4: Epstein & August Newsletters
Attachment 5: 1996 Telecommunications Act Summary
Autachment 6: Renewal Process Schematic

Attachment 7: “Franchise Renewal: An Overview”
Attachment 8: “Coping with Cable”




ATTACHMENT 1

LIST OF MUNICIPAL CLIENTS

(See Attached)




PETER J. EPSTEIN
COMMUNICATIONS CLIENTS

Municipalities:

1y

2)

3)

4)

5)

6)

7)

8)

9

10)
1)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)
30)
31)
32)
33)
34)
35)

36)

37)
38)
39)
40)
41)

Town of Acushnet, MA-(1) Renewal Process, (2) Transfer Process

Town of Amherst, MA-(1) Previous Renewal Process, (2) Assisted 1996 Renewal Process

Town of Amherst, New Hampshire-Rafe Regulation, Transfer Process

Town of Aquinnah, MA-Renewal Process

Town of Arlington, MA-Transfer Process

Town of Athol, MA-Renewal Process

Town of Bedford, Massachusetts-(1) Transfer Process, (2) Current Renewal Process

Town of Bedford, New Hampshire-Renewal Process

Town of Bernardston, MA-Renewal Process

Town of Belmont, MA-Transfer Process

Town of Billerica, MA-(1) Previous Renewal Process, (2) Current Renewal Process

Town of Bolton, MA-Renewal Process

City of Boston, MA-(1) Original License Process, (2) Transfer Process, (3) Regulation

Town of Boxford, MA-Renewal Process, Verizon Licensing Process

Town of Bourne, MA-Renewal Process

Town of Brimfield, MA-Renewal Process

City of Brockion, MA~1996 Renewal Process

Town of Brookline, MA-(1) 1997 Renevwal Process, (2) 1997 Original Licensing Process

Town of Buckland, MA-Previous Renewal Process

Town of Burlington, MA-(1) Previous Renewdl, (2} Current Kenewal, (3} Current OVS

City of Cambridge, MA-(1} Amendment Process, (2} Miscellaneous Regulatory Affairs

Town of Camden, Maine-Renewal Process

Town of Canton, MA-Current Renewal Process

Cape Ann, MA Consortium {consisting of 4 municipalities}-Renewal Process

Town of Charlton, MA-Renewal Process

Town of Chatham, MA-Renewal Process

Town of Chelmsford, MA-(1) 1996 Renewdal, (2) Transfer, (3) Amendment

City of Chelsea, MA-Renewal Process

Town of Chester, MA-Original Licensing Process

Town of Chester, New Hampshire-Transfer, Renewal

City of Chicopee, MA-Renewal Process

Town of Chilmark, MA-Renewal Process

City of Concord, New Hampshire-Renewal Process

Town of Concord, MA-Renewal Process

Town of Danvers, MA-(1) License Compliance Report, (2) Transfer Process, (3)
Current Licensing, (4) Curvent Renewal

Town of Dedham, MA-(1) Current Renewal Process, (2) Current Compliance, (3) Verizon
Licensing Process

Town of Demnis, MA-Renewal Process

Town of East Longmeadow, MA-(1) Previous Renewal Process, (2) Curvent Renewal

Town of Eastham, AMA-Renewal Process

Town of Easton, MA-Renewal Process

Town of Edgartown, MA-Renewal Process




42)
43)
44)
45)
46)
47)
48)
49)
50)
51
52)
53)
54)
55)
56)
57)
58)
59)
60)
61)
62)
63)
64)
65)
66)
67)
68)
69)
70)
71)
72)
73)
74)
75)
76)
77)
78)
79)
$0)
$1)
82)
83)
§4)
85)
86)

Peter J. Epstein
Communications Clients

City of Everelt, MA-Renewal Process

City of Fall River, MA-Renewal and Licensing Process

Town of Falmouth, MA-Renewal Process

City of Fitchburg, MA~(1) Previous Renewdl, (2) Current Renewal, (3} Amendment
Town of Foxborough, MA-Current Renewal Process

Town of Framingham, MA-Renewal Process, Verizon Liceusing Process

Town of Franklin, MA-Transfer Process

Town of Fremont, NH-Renewal Process

City of Gardner, MA-Renewal Process

Town of Goffstown, New Hampshire-Renewal Process

Town of Greenfield, MA-(1) Previous Renewal Process, (2) Current Renewal Process
Town of Halifax, MA-Renewal rocess

Town of Hamilton, MA-Renewal Process

Town of Harwich, MA-Renewal Process

City of Haverhill, MA-Previous Renewal Process

Town of Hingham, MA-(1} Previous Renewal, (2) Current Renewal Process

Town of Hollis, NH-Renewal Process

Town of Holliston, MA-Renewal, Verizon Licensing Process

City of Holyoke, MA-Renewal Process

Town of Hudson, New Hampshire-Current Renewal Process

Town of Huntington, MA-Original Licensing Process

City of Jackson, Mississippi-Cwrent Renewal Process

City of Keene, New Hampshire-Regulatory Affairs

Lakes Region Cable Television Consortium {11 N. H. municipalities}-Renewal
Town of Lakeville, MA-Renewal, Verizon Licensing Process

‘Town of Lexington, MA-(1) 1996 Renewd, (2) Transfer

Town of Litchficld, New Hampshire-(1) Previous Renewal, (2) Current Renewal
Town of Londonderry, New Hampshire-Renewal Process

Town of Longmeadow, MA-1996 Renevwal Process. Current Renewal Process
City of Lynn, MA-Verizon Licensing Process

Town of Lynnfield-Current Renewal Process, Current Licensing Process

City of Malden, MA-Renewal Process, (2) 1996 Renewal Process, (3) 2006 Renewal
City of Manchester, New Hampshire-Renewal Process

Town of Marshfield, MA-Renewal Process

Town of Mashpee, MA-Renewal Process

City of Medford, MA-(1) Renewal Process, (2) Transfer Process, (3) Tufls Licensing
Town of Medway, MA-Verizon Licensing Process, Renewal Process

City of Melrose, MA-Renewal Process

Town of Mesrimack, New Hampshire-(7) Renewal Process, (2) Rate Regulation
Town of Middleton, MA-Renewal Process

Tovmn of Milford, New Hampshire-Current Renewal Process, Transfer Process
Town of Milton, MA-Renewal Process, Licensing Process

Town of Montague, MA-Renewal Process

City of Nashua, New Hampshire-Renewal Process

Town of Natick, MA-(1) Renewal Process, (2) Rate Regulation, (3) Verizon  Licensing




Peter J. Epstein
Communications Clients

87) Town of Needham, MA-Renewal Process, Verizon Licensing Process

88) City of New Bedford, MA-Previous Renewal Process, Current Renewal Process

89) Town of New Boston, New Hampshire-Transfer Process, Licensing

90) City of Newburyport, MA-Renewad Process

91) Town of Newport, New Hampshire-Renewal Process

92) City of Newton, MA-(1) Renewal Process, (2) OVS Drafling, (3} Regulatory Affairs, (4)
Verizon Licensing Process

93) Town of Newton, New Hampshire-ransfer Process, Renewal Process

94) Town of North Andover, MA-Transfer Process

95) Town of North Attleboro, MA-Renewal Process

96) Town of Northfield, MA-Renewal Process

97) ‘Town of Norwood, MA-Renewal Process, Licensing Process, Verizon Licensing Frocess

98) Town of Oak Bluffs, MA-Renewal Process

09} Town of Orange, MA-Renewal Process

100) Town of Orleans, MA-Renewal Process

101) Town of Oxford, MA-(1) Renewal Process, (2) Transfer Process

102) City of Peabody, MA-(1) Renewal Process, (2) Licensing Process

103) Town of Pelham, New Hampshire-Renewal Process, Transfer Process

104) Town of Plymouth, MA-Renewal Process

105) Town of Plymouth, New Hampshire-Renewal Process

106) City of Portsmouth, New Hampshire-Renewal Process

107) Town of Provincetown, MA-Renewal Process

108) Town of Raymond, New Hampshire-Renewal Process

109) Town of Reading, MA-Renewal Process

110) City of Revere, MA-Competitive Licensing Process, Renewal Process

111) City of Salem, MA-Renewal Process, Licensing Process

112) Town of Salisbury, MA-Renewal Process

113) Town of Sandwich, MA-Renewal Process

114) Town of Sharon, MA-Renewal Process, Licensing Process

115) Town of Somerset, MA-Renewal Process

116) City of Somerville, MA-(1) 1992 Renewal, (2) Tufis Licensing, (3) 1997 Licensing: 2002

Licensing

117) Town of Shelbume Falls, MA-Rerewal Process

118) Town of Southborough, MA-Verizon Licensing Process, Renewal Process

119) City of Springfield, MA-Renewal Process,

120) Town of Sudbury, MA-Renewal Process, Verizon Licensing Process

121) Town of Tewksbury, MA-Renewal Process

122) Town of Tisbury, MA-Renewal Process

123) Town of Topsficld, MA-Ferizon Licensing Process, Comcast Renewal Process

124) Town of Tyngsborough, MA-Renewal Process

125) Town of Truro, MA-Renewal Process

126) Town of Upton, MA-~Renewal Process

127) Town of Wakefield, MA School Committee-4mendient

128) Town of Walpole, MA-Renewal Process

129) Town of Watcriown, MA-Original Renewal Process

130) Town of Wellesley, MA-Renewal Process, Regulatory Matters, Verizon Licensing Process




Peter J. Epstein
Communications Clients

131) Town of Wellfleet, MA-Renewal Process

132) Town of Wenham, MA-Renewal Process

133) Town of West Tisbury, MA-Renewal Process

134) Town of West Newbury, MA-2006 Verizon Licensing Process

135) City of Westfield, MA-Renewal Process

136) Town of Westford, MA-Current Renewal Process

137) Town of Westwood, MA-Verizon Licensing Process

138) Town of Wilmington, MA-(1) Previous Renewal, (2) 1997 Renewal, (3) Rate Regulation, (4)
Verizon Licensing Process

139) Town of Wilton, New Hampshire-Transfer Process

140) Town of Winthrop, MA-(1) Previous Renewal, (2) 1997 Renewal

141) Town of Wrentham, MA-Renewal Process

142) Town of Yarmouth, MA-Renewal Process

Arts Organizations/Production Houses:

143) Appropriate Media Services, Inc.
144) Boston Resident Theatre Alliance
145) 911 Productions

146) StageSowrce, Inc.

Non-Profii Access Corporations:

147)  Athol-Orange Community Television, Inc.
148) Billerica Access Television, Inc,

149)  Brookline Access Television, Inc.

150)  Burlington Cable Access Television, Inc.

151)  Dedham Visionary Access Corporation

152)  Fitchburg Access Television, Inc.

153) Greenfield Access Television, Inc.

154)  Haverhill Community Television Corporation
155) Lakeville Conmmunity Access Media, Ine.

156)  Community Access Television for Malden, Inc.
157)  Martha’s Vineyard Community Television, Inc.
158) Medford Community Cablevision, Inc.

159) Montague Community Cable, Inc.

160)  Plymouth Area Community Access Television, Inc.
161) Reading Community Television, Inc.

162)  Salem Access Television, Inc.

163)  Sharon Community Television, Inc.

164)  Southborough Access Media, Inc.

165) Spencer Cable Access Corporation

166)  Walpole Cominunity Television Inc,

167)  Wilmington Community Television, Inc.
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168) Winthrop Cable Access Television, Inc.
169) Worcester Community Cable Access, Inc.

Non-Profit Corporations:

170) Luna Preservation Society, Inc.
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...................

Professional Experience:

1985-present

1986-present

1982-1984

101 Arch Street

Sujte 900

Boston, Massachusetts 02110-1112
TEL: (617) 951-9909

FAX: (617) 951-2819

....................................
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Private Telecommunications Law Practice, Boston

Represent municipalities regarding all legal and regulatory
aspects of cable communications Jicensing and renewal
process, including financial and programming issues.
Draft cable licenses for each community and all ancillary
cable-related documents, Conduct license compliance
review and advise municipality on remedies.
Representation during license transfer and amendment
process. Representation before the Massachusetts Cable
Television Commission and .courts, Incorporate and
develop non-profit access corporations to produce and
promote local programming.

Counsel municipalities on copyright, programming, anti-
trust, First Amendment, the legal status of other video
and data systems, FCC Rulemakings and regulations,
technical matters, as well as other telecommunications-

related issues.

Legal Counsel, Massachusetts Chapter of the National
Association of Telecommunications Officers and Advisors

Advise State group of municipal officials on cable
television and telecommunications issues. Draft
cable-related legislation,

Staff Attorney, Office of Cable Communications
City of Boston

Advise City of Boston on all aspects of the cable
communications franchising and regulatory process,
including applicable State and federal regulations and
statutes governing cable television. Draft and negotiate
agreements with the local cable operator. Draft
comments to the FCC and the Massachusetts Cable
Television Commission, Draft State cable-related

legislation.
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1980 Legal Intern, Massachusetts Cable Television
Commission, Boston

Researched and advised General Counsel on
constitutiona) issues related to cable television.
Prepared memoranda on revocation of licenses, rate
regulation and obscenity issues.

1978-1980 Reporter/Writer, WBUR Radio, Boston

Reported and produced news features for this
National Public Radio affiliate.

Education:

1978-1981 Suffolk University Law School, Boston, MA
J.D., Dean’s List

1968-1972 George Washington University, Washington, D.C.

B.A., Psychology/History, Dean’s List

Affiliations: Member of Massachusetts Bar; National Association of
Telecommunications Officers and Advisors; National
Federation of Local Cable Programmers; Trustee-
Brookline Public Library

Publications:

1985 “Contract Modification and The Cable Communications
Policy Act of 1984,” appearing in the Spring 1985 edition
of the NFLCP’s Community Television Review.

1988 “Coping with Cable,” appearing in the Spring 1988 edition

of the Massachusetts Municipal Association’s
quarterly magazine, The Municipal Forum.
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1991

1992

“Cable Television Regulation,” appearing in the
Massachusetts Continuing Legal Education’s November
1991 Municipal Law Update,

“Franchise Renewal: An Overview,” appearing in the
Spring 1992 edition of the NFLCP’s Community
Television Review. o
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CABLE AND TELECOMMUNICATI

State Issues Renewal Guidelines
and Amends License Application

The Massachusetts Cable Television Division
recently issued an advisory Policy Statement on
license remewal and municipal ascertainment of
community cable-related needs. The Cable Division’s
Policy Statemnent also amended the cable license
renewal and initial license application form (Form
100).

Declaring that “the importance of ascertainment
cannot be overstated,” the Cable Division’s Policy
Statement focused on the license renewal
ascerfainment process and the role of the license
application form in the provision of information (o
municipal franchise issuing authorities,

Ascertainment is the process prescribed by federal law-

by which issuing authorities identify community
cable-related needs and interests through public
hearings, surveys, focus groups and research, Cable
operators had proposed a requirement that
ascertainment terminate 18 months prior to license
expiration. In comments filed on behalf of twenty-
three municipalitics and access centers, Epstein &
August, LLP, with the support of the Massachusetts
Municipal ~Association and the - Alliance for
Community Media-Northeast, urged that this proposal
would drastically reduce the time period for municipal
asceriainment, While the Cable Division's
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Municipalities Rev Up for
Verizon Cable Licensing

Verizon is currently sceking cable licenses in

approximately 23 northeast  Massachusetts
municipalities and reports it will be seeking
additional cable licenses throughout much of
Massachusetts and other states.

Initial discussions between Verizon and
municipal officials have addressed matters such
as licensing rules, Verizon's fiber build, known as
fiber to the premises (FTTP), and “level playing
field” language in cxisting cable licenses.
Municipal officials have emphasized their desire
to have Verizon match or exceed the incumbent
licensee’s provision of license terms  and
conditions, at a minimum 1o the extent required
under existing level playing ficld terms (if any).

Verizon’s entry into cable licensing will
require  municipalitics to  implement initial
licensing procedures, which ure substantially
different from renewal licensing. Accordingly,
mumicipal officials in Massuchusetts need to
familiarize themselves with initial licensing
procedures described below.

Depending upon the form of municipal
charter in a community, the Issuing Authority can
commence initial licensing by an initial
selectmen’s, Mayot's or City Managet’s decision,
The Issuing Authority then advertises for license
applications to be submitled to the community
from apy and all bidders. Once received, the
Issuing Authority reviews license application(s)

{Continued on page 2)

Editor’s Note: The

Municipal Wire is published by Epstein & August; II:P; @ partnership of attomeys Bill August and Peter

Epstein, We look forward to sharing information on lacal, state and federal cable television, telecommunications and public
right-of-way issues. We extend special thanks to Jenna Robins for her editorial assistance. Readers are advised that the
newsletier is for general information purposes only and should not be applied to individual situations without inquiry or legal
counsel as needed, For information about the Municipal Wire, contact Epstein & August, LLP, 101 Axch Sieet, Suite 900,
Boston, MA 02110-1112; tel. 617.951.9909, billaugustUSA@aol.com or peler@epsteinandangust.com. Copyright © 2005

Epstein & August, LLP,




Verizon Cable Licensing (Continued from page 1)

received and prepares an “Issuing Authority Report” (“IAR™) which will include specifications for a
new cable television license. The license applicant(s) then submits a revised application in response to
the TAR. If Verizon is the only applicant, the municipality and Verizon may engage in direct
negotiations. If there are muliiple applicants, which is unlikely, the municipality must treat the
applications as competitive bids. Because the initial licensing process is open to multiple applicants, the
Cable Division’s rules are designed for a competitive bidding process (in contrast to license renewal in
which the municipality must address the incumbent licensee on a stand-alone basis). Essential details
regarding the foregoing procedures may be found in 207 Code of Massachusetts Regulations 3.00 et seq.

Municipal officials should consider the licensing process only after carefully considering level
playing field language, if any, in the incumbent’s license. Because some level playing field clauses may
allow a current cable provider to ask for amendment of existing license provisions if it can demonstrate
that the new cable provider has réceived more favorable terms, it is essential to negotiate a Verizon
license that contains provisions that are not more favorable or less burdensome than those in the
incumbent’s license. Although not binding law in Massachusetts, a recent Connecticut case illustrates
potentially applicable level playing field clause principles. The Connecticut Department of Public
Utility Control was upheld in its ruling that level playing field equivalency between new and incumbent

. - cable-licenses-could. be.gauged by comparing, the. aggregate.burdens and benefits. of the two licenses

when taken as a whole, and equivalency need not be established on an item—by—item'basis. United Cable
Television Services Corp. v. Dept. of Public Utility Control, 235 Conn. 334 (1995).

Another municipal concern is Verizon's reported efforts to seek further federal deregulation of
municipal licensing requirements, which could undermine municipal licensing efforts. Some municipal
officials are concerned that Verizon is representing that it will be subject to local licensing at the same
time Verizon is reported to be seeking federal relief from that same licensing.

State Issues Renewal Guidelines (Continued from page 1)

Policy Statetnent xejected the industry’s proposal, the Cable Division did, however, recommend that
municipalities complete ascertainment 12-6 months before expiration. It should be noted that the Policy
Statement section on license renewal is advisory; it is not a new regulation.

The revised Form 100 went into effect on January 1, 2005. The Cable Division stated that the.
license application is the minimum documentation that must be presented to Issuing Authorities. In its
Policy Statement, the Cable Bivision emphasized that use or filing of the new license application form
“in no way limit[s] the rights of the Issuing Authority to request additional relevant information...we
specifically state that the Issuing Authority may ask an applicant for additional, relevant information.”
Significantly, the Cable Division also clarified that the license application should not generally be
treated as a formal renewal proposal uniess and until the Issuing Authority has first concluded
ascertainment or requested filing of such a formal renewal-proposal. O

The Cable Division clarified that the license application must include a staternent regarding how the
cable operator’s’ proposed service offerings differ from current offerings. Over cable operator
objections, the Cable Division retained questions concerning Local Origination and PEG Access, and
further required applicants to reveal their proposed amount of financial suppoit, The Cable Division
added a question requiting applicants to state their intentions concerning maintenance and/or
constroetion of an I-Net. .




NEWS BRIEFS

Comcast & Time Warner Bid on
Bankrupt Adelphia Communications

Thirty-six Massachusetts municipalities with
Adelphia Communications, Corp. cable systems,
and many more New England licensing
authorities, will be conducting license transfer
proceedings if Adelphia accepts recent
acquisition bids. In addition to other bids,
Comcast and Time Warner tendered a joint bid
for Adelphia, worth approximately $17 billion.
Colorado-based Adelphia is the fifth largest cable
provider in the United States,

Adelphia filed for bankruptey in June 2002 ° = °°

and is attempting reorganization. Adelphia began
the sale process in November 2004. A sale of
Adelphia would trigger municipal transfer
proceedings under state and federal transfer rules.
License  transfer  proceedings provide
municipalities an opportunity to ensure that the
new cable provider will “step into the shoes” of
the existing cable provider. Municipal officials
may review the transferee’'s intent to fulfill
existing license provisions and more generally
review the fransferee’s management, financial,
technical anid legal qualifications.

In Massachusetts, {ransfer is governed by
Cable Division transfer regulatibns set forth at
207 CMR 4,00 et seq.  State and federal
regulations allow the municipality 120 days from
the filing of a completed transfer application form
to take final action on the proposed transfer.

Supreme Court to Hear Brand X
Case in March

The U.S. Supreme Court granted the Federal
Communication Commission’s petition  for
certiorati in FCC v. Brand X Internet Services.
The case involves the landmark issue of whether
cable modem service should be defined as a
telecommunications service, cable service or as
an information service.,

Each such classification results in
dramatically different regulatory and municipal
wreatment.  If the Supreme Court upholds an
earlier FCC ruling, cable modem service will be

- classified as a mostly- deregulated “information

service” not subject to cable service licensing and
therefore not subject to franchise fees, among
other things. Likewise, an information service is
not subject fo.common .carrier regulation under
Title H of the Telecommunications Act of 1996.

The U.S. Court of Appeals for the 9" Circuit
held in Brand X that cable modem service was a
combination telecommunications and information
service. Under that decision, cable modem
services would not be subject to the cable
television regulatory scheme, including licensing.
However, these services could be subject to
diverse state and federal common carrier
regulatory framesworks.

Municipalities generally would prefer to
see cable modem service defined as a cable
service, since it would then be subject to
municipal licensing, as is cable television. The
case will be argued before the Supreme Coutt on
March 29, 2005.




e

ACM Northeast To Hold Conference

The Alliance for Community Media is holding its Spring conference for the Northeast on May 12-13,
2005. Entitled “Changing Tides”, the conference will feature workshops, speakers, and roundtable
discussions, including: -

¢ Public policy workshops on Verizon licensing and license renewals;

e “Ask the Lawyers” Panel;

o Community television studio management and fundraising;

e Trade show Thursday, May 12"

The conference is co-sponsored by the Massachusetts chapter of the National Association of
Telecommunications Officers and Advisors (NATOA). 1t will be held at the Seacrest Resort and
Conference Center in Falmouth, MA.

Additional information and registration forms are available online at www.acm-ne.org
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The Telecommunications Act of 1996
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INTRODUCTION

a) President Clinton signed the Telecommunications Act of 1996 on February 8, 1996.
b) The general purpose of the new law is to encourage competition in the
telecommunications field, by eliminating those laws that currently prohibit different
telecommunications companies from offering new services outside of their immediate
“regulatory domain”.
¢) The new law will allow the following to occur;
i) Telephone companies may now offer video services (like cable services) to customers;

ii) Cable companies may now offer telephone services to subscribers;

iif) The regional telephone companies, such as NYNEX, may now offer long distance
services to customers, once they have made their facilities available to competitors; and

iv) Long-distance companies, such as AT&T and MCI, may now offer local telephone
service.

d) The new law also provides for the following:

1) All television sets in the future must include so-called "V-Chips", to allow parents to
block the viewing of programming;

ii) Prohibits the transmission of indecent materials to minors over on-line services; and
iii) Eliminates the prohibition on the number of radio and television stations any one
company can own, provided that such stations reach no more than 35% of the U.S.
population.
¢) The new law does not explicitly change the current regulatory scheme in which cable
television companies operate, such as the requirement for a municipal franchise, franchising
procedures, transfer procedures, eic.
f) The new law does change a number of cable-related matters, including the following:

i) Expanded-tier(s) rate regulation will be eliminated as of March 1999;

ii) The definition of "gross annual revenues" will be restricted to revenues from "Cable
Services"; and

ifi) Municipalities are restricted in their ability to require specific technical
configurations, etc,
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SPECIFIC PROVISIONS OF THE TELECOMMUNICATIONS ACT

I) MUNICIPAI CONTROL OF RIGHTS-OF-WAY/COMPENSATION {Section 253}

a) Section 253(a) generally preempts so-called "barriers to entry' to new
telecommunications providers.

b) However, Section 253(¢) states that:

Nothing in this section affects the authority of a Sate or local
government to manage the public rights-of-way or to require fair
and reasonable compensation from telecommunications providers,
on a competitively neutral and nondiscriminatory basis, for use

of public rights-of-way on a non-discriminatory basis, if the
compensation required is publicly disclosed by such government.

i) ‘Therefore, the Telecommunications Act does not restrict the right of the
municipality to manage its public rights-of-way and to require compensation for such use,
provided that the municipality manages the rights-of-way and charges compensation in a
non-discriminatory manner.

ii} Given this language, municipalities should develop policies and procedures for
negotiating rights-of-way agreements with telecommunications providers seeking to use the
public rights-of-way.

iil) Most states, including Massachusetts, are currently examining telecommunications
regulations on the state and local levels. It is likely that most states will adopt or revise laws
that address local authority over public rights-of-way, including compensation issues.

a) Municipalities must participate in any on-going efforts by the state, including the
Department of Public Utilities, to restrict municipal authority in this regard.

iv) This authority extends to all cable television and telecommunications providers who
use the public rights-of-way.

v) Note that this authority does not extend to telecommunications providers not using
the public rights-of-way, such as satellite providers, wireless cable providers such as MMDS
(multichannel, multipoint distribution service), etc.
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1) TELEPHONE COMPANY PROVISION OF VIDEO SERVICES {Scction 302}

a) Section 302 grants telephone companies the right to provide video services to
customers.

i) Note that telephone companies had afready successfully challenged the previous
statutory ban on providing cable services, on First Amendment grounds.

b) Telephone companies may now offer video services to customers through different
means, including i) traditional cable systems, ii} wireless cable, iii) satellite and iv) Open
Video Systems.

¢) Open Video Systems

iy The Telecommunications Act creates a new video delivery category called Open
Video Systems {"OVS"}.

a) OVS is defined as a delivery system in which a telephone operator makes at least
two-thirds of its capacity available to unaffiliated programmers on a non-discriminatory basis.

ii} A telephone company providing an OVS “platform" may itself provide cable-like
services to customers on that platform.

iliy OVS providers must by certified by the Federal Communications Commission
(HFCCII)-

iv) OVS providers are exempt from having to obtain a cable franchise from the
municipality.

v) However, OVS providers or operators may be subject to payment of franchise fees:

on the gross revenues of the operator for the provision of

cable service imposed by a local franchising authority or other
governmental entity in lieu of the franchise fees permitted under
section 622, The rate at which such fees are imposed shall not
exceed the rate at which franchise fees are z'mposed on any

cable operator transmitting video programming in the frmzcluse
area. {emphasis added}

a) Note ramifications in Massachusetts given the current license fee "ceiling” of $.50
per subscriber per year, pursuant to M.G.L. Chapter 166A, Section 9.

vi) OVS providers must also comply with pubhc educational and governmental ("PEG")
access requirements to be set by the FCC,
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vii) The Act requires the FCC to promulgate detailed OVS rules and regulations within
six (6) months of enactment of the new Act, or by August 8, 1996.

a) The FCC has released a Notice of Proposed Rulemaking regarding OVS.
Comments are due on April 1, 1996, with Reply Comments due on April 11, 1996.

viii) The FCC’s previous video dialtone regulations are terminated by the new Act.
ix) Questions in connection with OVS regulations:

+ Will cable operators attempt to become OVS providers? How?

+ Can municipalities come to other agreements with OVS providers?

+ How to define the scope of gross revenues applicable to OVS providers?

II) PREEMPTION OF MUNICIPAL REGULATION OF TELECOMMUNICATIONS
SERVICES {Section 303}

a) Section 303 prohibits local governments from requiring and/or prohibiting the provision
of telecommunication services by a cable television operator.

iy The term "telecommunications services" is defined as:

The offering of telecommunications for a fee directly to the public,
or to classes of users as to be effectively available directly to
the public, regardless of the facilities used.

ii) The term "telecommunications” is defined as:

The transmission, between or among points specified by the user,
of information of the user’s choosing, without change in the
form or content of the information sent and received.

b) However, these restrictions do not prohibit local governments from treating cable
operators like other telecommunications providers, to the extent that cable companies
provide telecommunications services.

i) Cable operators providing telecommunications services may be subject to the same
requirements as other telecommunications providers for compensation for use of the public
rights-of-way.

ii) Note, however, that State law, unless changed, may likely preempt the right of local
governments to realize any such benefits,
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¢) Section 303 explicitly permits Jocal governments to continue to require that cable
operators provide PEG access channels and facilities, as well as the provision of Institutional
Netwarks ("I-Nets'"}, “..as a condition of the initial grant of a franchise, a franchise renewal,
or a transfer of a franchise."

IV) OTHER CABLE TELEVISION-RELATED PROVISIONS

a) Cable Television Rate Deregulation {Section 301}

i) Rates for all Cable Programming Services ("CPS") (usually all regulated tiers of
service above a Basic Tier) are deregulated as of March 31, 1999.

a) FCC review of CPS rates will no longer be initiated by compiaints from subscribers
directly. Instead, it may only be initiated by a municipality as a result of more than one
subscriber complaint(s).

ii) CPS rates of "small systems" (defined as having 50,000 subscribers or less, and not
owned by, or affiliated with, an operator serving over one percent (1%) of subscribers in the
US. and with less than $250 Million in gross revenues annually) are deregulated
immediately.

iit) Basic service rate regulation remains in place, as long as there is no "effective
competition” in the franchise area,

b) Definition of Cable System {Section 301(a)(2)}

i) The current definition is revised by striking the requirement that a SMATV system
must 1} serve buildings under common ownership and control and 2) not nse the public
rights-of-way in order to avoid municipal franchising requirements. Rather, if a SMATV now
uses the public-rights-of-way, it must obtain a franchise from the municipality. In addition,
the definition of a cable system does not include “a facility that serves subscribers without
using any public right-of-way."

¢) Definition of Franchise Fees {Section 303(b)}
1) Section 622 of the 1984 Cable Act is revised to read:

For any twelve month period. the franchise fees paid by a cable
operator with respect to any cable system shall not exceed five
percent of such cable operator’s gross revenues derived in such
period from the operation of the cable system fo provide cable
services. {new language in emphasis}
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a) Note that the 1984 Cable Act defines the term "cable services" as:

{A} the one-way fransmission to subscribers of (i) video
programming, or {ii) other programming service, and {B}
subscriber interaction, if any, which is required for the
selection of such video programming or other programming
service.

iy This revision is intended to restrict "gross revenuers” to revenues from cable
television services, not common carrier services such as telephone service, ete.

d) Technical Standards/Subscriber Equipment {Section 303(e)}

i) The Telecommunications Act amends the Cable Act, by 1) deleting language that
allowed municipalities to require cable operators to comply with FCC technical standards;
and 2) adding the following language:

No state or franchising authority may prohibit, condition or
restrict a cable system’s use of any type of subscriber equip-
ment or any transmission technology.

a) However, given this language and other sections of the Cable Act, it is not clear
that municipalities, in fact, are prohibited fromn addressing these types of issues with cable
operators,

e¢) Cable Television Transfers {Section 303(i)}

i) Restrictions from the 1992 Cable Act on transfers of cable systems are repealed. This
includes the repeal of the prohibition against transferees selling a cable systera within three
(3) years after its transfer.

il) However, municipalities are still required to act upon a transfer request within 120

days of the receipt of the FCC Form 394. If no action is taken, the transfer is deemed to be
automatically approved, :

f) Obscene Programming {Section 506}

i) The Telecommunications Act adds language to the Cable Act that a “...cable operator
may refuse to transmit any public access program or portion. of a public access program which
contains obscenity, indecency, or nudity." {emphasis added}

a) Note that this restriction applies to public access programming, not educational or
governmental access programming.
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V) ZONING OF CELLULAR TOWERS {Section 704}

a) The Telecommunications Act retains local zoning authority over the placement of
"personal wireless service facilities” {ie: cellular towers}.

i) The term "personal wireless service facilities" is defined as "facilities for the provision
of commercial mobile services, unlicensed wireless services, and common carrier wireless
exchange access services."

b) In considering cellular tower applications, a municipality may not unreasonably
discriminate among "providers of functionally equivalent services."

¢) The municipality must act upon such requests within a reasonable period of time.

d) Any denial of a request for the placement of such facilities must be in writing and be
"supported by substantial evidence contained in a written record.”

e) Persons adversely affected by municipal zoning decisions concerning wireless facilitics
may appeal to any court of competent jurisdiction, rather than to the FCC {as was originally
drafted}. As a result, the FCC is prohibited from preempting municipal decision-making
regarding zoning matters.

f) Note, however, that the Telecommunications Act grants the FCC exclusive authority to
regulate direct-to-home satellite services,

VI) DIRECT BROADCAST SATELLITE TAXATION {Section 602}

a) The Telecommunications Act exempts providers of direct-to-home satellite services
v from the collection or remittance, or both, of any tax or fee imposed by any local taxing
jurisdiction on direct-to-home satellite service."

i) Direct-to-home satellite service is defined as "programming transmitted or broadcast
by satellite directly to subscribers’ premises without the use of ground receiving or
distribution equipment, except at the subscribers’ premises or in the uplink process to the
satellite,"

b) Note that the language of Section 602 does not preempt or prohibit local taxation of
satellite-related equipment.

¢) Note also that Section 602(c) does not prevent "..a local taxing jurisdiction from
receiving revenue derived from a tax or fee imposed and collected by a State.”

d) Given the overall vague language of Section 602, local governments should pay
attention to additional efforts to further preempt or erode local taxing authority.
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CONCLUSION

The Telecommunications Act of 1996 will fundamentally change the telecommunications
landscape today. We have already seen one result: the U.S, West purchase of Continental
Cablevision. Such purchases, as well as possible mergers of regional telephone companies,
will undoubtedly increase in the next several months.

Municipalities were able to wrest some victories in the final version of the
Telecommunications Act of 1996, including the right to i} continue to manage the public
rights-of-way, ii) receive fair and reasonable compensation from all telecommunications
provisions for such use, iii) receive a franchise-like fee from multichannel video
programmers, iv) control siting, construction and modification of wireless facilities, and v)
retain essential oversight and contro! over cable television franchising and regulation.

The Telecommunications Act of 1996 is lengthy and complicated. The FCC has already
commenced a rulemaking into the Open Video System regulations. More rulemakings are
forthcoming. These rulemakings will be the forum for deciding on exactly how a number of
key sections of the Telecommunications Act of 1996 are put into practical effect. Decisions
on these matters will affect local governments and how information technology is utilized,
and impacted, on the local level. Local governments have a crucial role in participating in
these rulemakings, as well as proceedings on the State level. These opportunities for input
must not be missed by local governments.

Local governments must stay abreast of these fundamental changes in the
telecommunications environment. The Telecommunications Act of 1996 provides
opportunities for growth for not only the telecommunications industry. It provides
municipalities with such opportunities on the local level as well.
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During the 1970s and early

1980s, the “Great Age" of Cable
Franchising took place. Despite the
fact that the Midwest Video Case
hrad struck down the FCC's manda-
tory acoess rules, many of our towns
and cities negotiated access proui-
sfons that spread PEG throughout
the nation. Int this post Cable Act
period, most of these franchises are
conting up for rengival, _

For. municipalities facing
renewal, times seem uncertain,
Cable regulation efforis continue fo
move through the Congress; the
FCC is moving forward with Video
Dialtone proposals; new technolo-
gies are being developed that we
haven't even dreamed uses for. The
nation’s economy has placed unre-
lenting strains on municipal bud-
gets, making cable dollars look
increasingly attractive. These
uncertain times pose new chal-
Iengas to the development of com-
munity communications and the
very survival of actess.

For all these challenges, access is
still growing. Franchtise renewals
have been negotiated in a thought-
fuland productive manner, At least
1o factors are essential for this fo
happen. The first is continued
grassroots advocacy on behalf of
access. The second critical factor s
to make sure that municipalities
are prepared and committed fo the
reneival process.

This issue of CTR Is aimed at pro-
viding a foundation for communi-
ties neqring or participating in
cable franchise renewal, The arti-
cles cover a variety of issues and
technigues for handling the pro-
cess, It is our hope that you will
find this issue to be informnative
and useful,

— Sharon B. Ingraham
Guest Edltor-1n-Chef

4 CTR

Franchise Renewal: An. Qverview

by Peter ], Epstein, Cable Attorney and General Counsel
to The Communications Policy Group, and
Sharon B. Ingraham, Brevster Ingraham Consuiting Group

chise. Technology and regulations have. changed, experience has been gained from previous years of

service (of lack thereol) and communities may want ta negotiate to have PEG access services that may
have been unavailable 10 or 15 years ago. However, unlike 10 or 15 years ago, the renewal process today Is
subject to the Cable Communications Pelicy Act of 1984, commonly referred to 45 “The Cable Act.” Sectlon_
526 of the Cable Act sets out the procass for munlcipalities and cable operators to follow during the renewal
process. :

Negatlating a cable franchise is a coraplex protess which creates fong term agreements affecting sub-

sctibers, the municipality and the cable operator. [t is Important to have proper legal, technlcal and strategic
advice when dralting the cabla conlract to ensure that consumer services, access provisions, fees and other -
tritical areas ace ncluded in the franchise in a clear and explicit manner,

Preparing for Renewal . ’
A community should prepare for franchise renewal throughout the term of the existing franchise by hold-

Pranchise renewal [s just as Important as the original search and negotiations for the Initial cable fran-

" Ing perlodic reviews of aperator performance, Periodic evaluation of a cable operator's perfdrmance can cre-

ate a valuable tool for a municipality by:

> Keeping the municipality up-to-date regarding the cable operator’s performance;

» Allowing municipatities to build a complete compliance history for later use in a possible transfet, rene-

gotiation and/or renewal process;

» Collecting data on provisfons that were poorly ar unclearly stated in the present franchise or are necded

in the future franchise docutment, . g
Hach provision in the cable franchise should be carefully reviewed. Jf the cable operator is providing unsat-
isfactory performance in any area, it should be informed in writing of the specific problem, including subse-
quent reporting requirements and a deadline for compliance.

“This is tmporiant because a city cannot deny renewat based on the operator's past failure 1o comply with
the franchise or provide quallty service in any case where it is documented that the franchising authorily has
walvedils right to object; has effectively acquiesced to the operator's conduct; or has failed to natify the oper-
ator of any defect. A community that performs periodic reviews of operator compliance with the franchise
can protect itself agalnst such claims.

Community Responsibilities In the Franchlse Process :
The riunicipality should take the following steps to prepare for renewal:
> Collect all relevant documents including the current franchise or ordinance, state and federal regula-
. tions, copies of all prior performance reviews, subscriber satisfaction documents and financial repotts;
» Conduct consumer and community needs ascettainment; - : .
> Assess the legal, technical and financial ability of the operater; and
3 Carefully consider the community’s cable-related needs, including but not limited to: Public, Education
and Government Access provisions such as operating funds, equipment, facilittes, channe! capacity and
managerment models; '
- Fducational uses such as classtoom utilization of cable, distance learning and shared teaching

resoutces;
- Municipal cable services such as data communications, institudonal neqwotks, metering, ete.

The Cable Televislon Renewal Process .

Sectlon 626 of the Cable Act mandates that 2 community and its eperator can follow either a “formal”
renewal process or an “informal” renewal process. Congress Initially belleved that while many cotnmunities
would olletw the informat process, it was necessary to design a more formal process s well, with explicit
time frames and procedurat pratections for the operator, In those situations whete an informal process was

impractical, Deciding upon and understanding which process is to be followed is the first important decision .

the muaicipality has to make. .
In the event that the municipality decides ot is asked to follow the formal process, several things must

oceur. First, the decision 1o Follow the formal process must be made within a 6 month window stariing 36

_months prior Lo the franchise explration and ending 30 months before such expiration. Once the parties have

agreed to praceed “formally”, the Issuing Authority must commence so-called asceriainment proceedings to:

» [dentify future cable related needs; and .

» review the performance of the cable operator under the current franchise.

At the end of these proceedings, the Issuing Autherity may request that the eperator submit a renewal pro-
posal 1o the municipality. Many communities do so by issutng a Request for Proposals (RFP) to the cable
operator, which details the types of services and facilities consideted to be imporiant {o the communily. Tive
opetator may also submit such a renewal proposal an lts own initiative. In general, however, cable operators
will walt and respond to an KEP, if that is the wish of the municipality. The franchising authority must pro-




vide public notice upon receipt of the'renewal proposal,
Once the opetator has submitted a proposal t4 the
municipality, the partles have four mohths from the end
of ascertainment to negotiate the tetros and conditions
of a renewal license, If they are unsticeessful I doing so
the Issuing Authority must issue a “preliminary assess-

meni” that the license should not be renewed. At that

point, and pursuant to Section 626{c)(1) of the Cable
Act, the Issuing Authority, on its own initlative ot at the
request of the operator must commence an
“Administeative Proceeding” to consider whether:

1) The cable operator has substantially complied with
the material terms of the existing franchise and with
applicable law;

2) The quallty of the operator’s service, including sig-
nal quality, response to consumer complaints and
billing practices, but without regard to the mix,
quality or level of cable services or other services
provided over the system, has been reasonable in
light of community needs;

3) The operator has the finandal, legal and technlcal
ability to provide the services, facilities and equlp-
ment as set forth in the operator’s proposal; and

4) The vperator’s proposal is reasonable to meet the
future cable-related community needs and inter-
ests, taking Into account the cost of meeting such
needs and {nterests.

At the completion of this administrative pmceedmg
the Issting Authotity will have to issue a “written deci-
sfon granting or deaying the proposal for renewal based
upon the record of such proceeding.” Note that the
Issuing Authority may deny renewal If any one of the
above criteria has not been mel 1o the satisfaction of the
municipality. If the Issuing Authority does deny the
venewal proposal, the operator may appeal that decision

" pursuant to Section 635 of the Cable Act,

If the “election” (or reservation of the right} to follow
the formal process has not been made within the initial
é-month time frame, the parties must follow the infor-
mal process, whith simply altows the parties to negoti-
ate renewal in whatever manner they wish (including
the possibility of stticter evaluation criteria), at any time
priot to the expiration of the cable license.

Concluston

Local officials should take advantagc of the opportuni-
ties that exist at the renewal stage, While some would
atgue that the Cable Act has placed severe confines on
comimunities dueing renewal, the opposite [s more accu-
rately the case, Indeed, communities have a rare oppot-
tunity dusing the renewal process to ensure that renewal
will be granted enly If the operator builds and opetates a
systemn that optimally serves subscribers and the overall
commuutty,

Peter J. Epstein is a Boston attorney specializing in
eable {ssues and franchising. He alse serves as general
counsel for The Communications Policy Group, a cable
consulting group bated in Massachusetts, His offices are
ai 101 Arch Street, Ste. 900, Boston, MA 02110. Phone:
(617)951-8909.
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Most municipal officials are all too”

familiar with consumer calls and
complaints regarding their cable tefe-
vision service. These calls typicaily
concern rates, programming. billing.
service problems. and signal quality.
The local official is very often the
first person to whom subscribersturn
when faced with unresolved prob-
lems,

What can local officials do for
such subscribers? What can’t they
do? The answer depends on the 1yvpe
of problem involved. the terms and
conditions in the cable license. and
the relationship beiween the com-

munity and the aperator. Applicable

federal, state, and local Jaws are par-
ticularly important to what can. and
cannot, be regulated at the local
tevel, The status of such laws are in
flux today. as they have been for the
past several vears, Despite this, jocal
officials still have considerable regu-
Jatory authority in a number of dif-
ferent cable-related areas.
Consequently. they need to under-
stand the scope of such authority in
order 10 maximize service lo
residents.

Federal and State Regulation

The most comprehensive, and fast-
changing, regulatory scheme is fed-
eral. The federal government has

Peter Epsiein isa Brookline atiorne) spe-
cializing In cable communications and
telecommunications low in AMassachu-
setts. He is a founder and legal counsel of
the Massachusetts chapter of the
Notional Association of Telecomumumi-
votions Officers and Advisors. .

been regulating communications car-
riers for more than hall’ a century,
and cable television operators for
approximately twenty-five years.
Federal regulation of cable television
was based originally on the Com-
munications Act of 1934, and it was
not unti} 1984 that Congress passed
legislation that applied specilically ta
the regulatory status of cable televi-
sion, The purpose ol the Cable Com-
munications Policy Act of 1984 (the
"Cable Act™) is to “establish a
national policy concerning cable
communications” and to “establish
franchise procedures and standards
which encourage the growth and
development of cable sysiems and
which assure that cable systems ar¢
responsive (6 the needs and interests
of the local communiiy.™ Congress
intended the Cable Act 10 eliminale
the widely varying regulatory
schemes that existed throughout the
couniry at the time,

Massachusetts is one of only a
handful of states that have state regu-
latory authorities, The Massachu-
setts Community Anienna
Television Commission (the “Cable
Commission”) was created in 1971 10
oversee cable development and oper-
ation in the state. Chapter 166A of
the Massachusetts General Lawssets
out the cable regulatory scheme in
Massachusetts, including license
requirements. fees, license transfers,
revocation, renewal. and municipal
ownership. Sinece the emergence of
the Cable Acl, however. ceriain areas
of commission jurisdiction have been
pre-empted, most noticeably rate
regulation and in part. renewal

Municipal Law

by
Peter
Epstein

procedures. The Cable Commission
advises communities when its
authority has been pre-empted. The
commission today oversees cable
aclivity in approximately 290 of the
354 municipalities in the common-
wealth, To further its authority 1o
regulate cable in the siate. the com-

mission has promulgated regulations

covering inttial franchising proce-
dures. renewal, transfer. license
amendments, and security deposits,

These federal and state laws have
restricted some municipal authority
regarding cable television compan-
ies. We now look at a few of these
areas.

Franchises

The federal Cable Act gives a
municipality the statutory right to
grant one of more franchises within
its jurisdiction. . According 1o the
MassachuseUs statute, a municipal-
itv cannol issue an exclusive license
10 a cable company.

Municipalities are piven by the
Cable Act the right to charge 2 [ran-
chise fee of up 1o five percent of the
operator's gross revenues annually:
however, Massachusetts faw limits
license fees to 5.50 per subscriber per
year. The issue of whether the federal
Cable Act pre-empls the lower limit
set by stale law has vet to be resoived.

Franchise fees can legally gatothe
general fund and need not be ear-
marked for cable-specific uses. The
Cable Act explicitly dots not count
as parl of these fees such pavments
as:

o 1axes of general applicability:
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* some payments for public, educa-

. tional, and governmental use;

A supporlol’pub]ic.cducalional.and
governmental access facilities;

s requirements or charges that are
incidental to awarding or enfore-
ing the {ranchise. including pay-
ments for bonds and other
securities, insurance, indemnifica-
tion, penalties, and liquidated
damages.

Based on the above. the Massachu-
setts Cable Commission recently
allowed communities to pass tocable
vendors any consultants' fees
incurred in the process of awarding
or enforcing the {ranchise,

Rates and Renewals

The federal Cable Act bars munici-
palities from regulating the rates that
operators charge subscribers, except
in situations where “effective compe-
tition™ does not exist. Unfortunately,
the Federa! Communications Com-
mission has taken an extremely nar-
row view of what constitutes such
“effective competition: ™ the ability to
receive three. differemt television
broadcast signals. Virually all Mas-
sachuseils communities meet this
test. In any case, the Massachusetts
Cable Commission prohibited local
rate regulation in 1980.

One of the most important areas
for municipal officials concernsrene-

Rates Frozen By Contract

On February 11, 1988, the Massachusctts Supreme Judicial Court, in
Town of Norwood v. Addams-Russell Co., Inc., upheld the right of a
community to enforce a contractural rate freeze. In the decision, the
court described a contractual rate-freeze as a “time-limited provisionina
license,” as opposed to rate regulation perse, asa commtunity “attempt-
ing to fix, or cantrol permanently, the rates of an already existing cable
system.” This is potentially a very important decision beeause it is the first
time that a Massachusetts court has defined the terms “rate freeze” and
“rate regulation” and found animportant difference between thetwo, An
unresolved issue remains the length of time that a contractural rate-frecze
may be enforced, The law explicitly allowed for an interim rate-
regulation period until December 30, 1986. In its decision, the court
recognized the enforceability of that period but was silent on whether the
freeze could extend past that time.

wal] of existing licenses. Because
much of a municipahity's regulatory
authority has eroded in the past sev-
eral years, rencwal remains the prim-
ary opportunity to ensure that the
.operator will rebuild or upgrade the
system so as to meet the needs of
residents throughout the rencwal
term. It is the opporlunity to draft a
new license that explicitly spells out
the requirements 1o be met during
such a renewal period: it can also
contain contractual remedies to
enforce such requirements. A rene-
wal license can conlain & wide array
of terms and conditions that can be
enforced. provided that the Cable
Act does not bar them.

The Cable Act sets oul the proce-
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dures, both formal and informal,
that must be followed in a renewal
seenario. While the Cable Act gives
operators explicit safeguards
throughout the process, il does nol
give an explicit “expectation™ of
renewal 1o the incumbent operator.
The operator that has substantially
complied with its existing licenseand

" has proposed a system, during the

renewal term, that will meet the
needs and interests of the commun-
ity, is entitled to a renewal of lits
license. However, the Act does pive
each community some flexibility in
determining whether these criteria
have been mel,

Other sections of the Act allow
municipalities to require a number of
community benefits, inciuding:

» The provision of local channels for
public. educational, or govern-
mental use:

o Terms and conditions related to
syslem configurationand capacity,
including system upgrade or
‘rebuild, - subscriber -and institu-
tional networks, addressability.
two-way service, and head-ends:

o Local programming studios, video
equipment and grants;

o Construction schedules:

e Customer service requirements.

The Cable Act, however.does pro-
hibit municipalities from requiring
or regulating specific video program-
ming offered by operators.

The Municipsl Role

Local regulation is mainly
accomplished through the municipal
cable franchise or license. Because of
the increasing deregulation of the
cable industry. the local franchise has
become increasingly important. A




comyachensive and effective license
can be of immeasurable hefp in pro-
tecting consumer rights, guirantee-
ing residents the right 10 produce and
receive locul programming. and pro-
viding cable service to all residents.
The local franchise cun contatn ape-
cific reuuirements. as long as they do
not contradict explicii federal and
state laws and regulations, Areus
open to contraciral reguiremenis
include ¢certain sysiem design issues,
consumer rights, local access pro-
pramming, contractual remedies.
and reporiing requirements. t is
therefore essential for the communi-
ty to fully understand its rights and to
negotiate an effective, comprehen-
sive Heense apreement. One bit of
advice: the municipality should draft
the license agreement itsell. A {ran-

relecommunications fields.

Cable Aid

Two sources of accurate and up-to-date information exist today for jocal
officials with cable-related questions or problems. The first is the Cable
Commission. located in Boston, (617} 727-6925, The second is the Massa-
chuselts chapter of the National Association of Telecommunications
Officers and Advisors, located in Boston. (617) 725-3112, This organiza-
tion represents the interests of municipalities and aims to keep local
officials informed of developments in the cable communications and

chise agreement drafted by the oper-
ator will almost certaindy benefit the
operstor. not the community, in a
number of key areas,

1n particular, Jocal officials should
take advantage of the opporiunities
that exist at the renewal stage, While

some would argue that the Cable Act |

has placed severe confines on com-

munities during renewal, the oppo-
site is more accurutely the cuse.
indeed. communities have a rare
opportunity during the renewal pro-
cess to ensure that renewal will be
granted only il the operator builds
and operates a system that optimally
serves the subscriber.
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