TOWN OF DERRY

ZONING BOARD OF ADJUSTMENT MINUTES

June 18, 2009
Members Present





Members Absent
Allan Virr, Chairman 

David Thompson, Vice Chairman





Cecile Cormier, Secretary
Albert Dimmock 
James Webb








Alternates Present





Alternates Absent
Ernest Osborn 







Michael Fairbanks
John DeBonis





Staff Present

Robert Mackey, Code Enforcement Director
Mr. Virr called the meeting to order at 7:02 p.m. with the salute to the flag, and notice of fire and handicap exits. 
Mr. Virr was asked by the first applicant if he could possibly be put last on the agenda so as to wait for someone.  The Board agreed and took up the next case on the agenda.

Request for Rehearing
Brooks Properties Request for Rehearing of Case 09-108, to allow the placement of Electronic Message Board at 14 Rte. 111, tax map 04129-003

The Board reviewed the application request from the applicant.

Ms. Cormier said that she did not feel that there was any new evidence presented that would allow for granting a rehearing request.

Mr. Virr said that the Town of Derry Zoning Ordinances have an ordinance against the installation for these types of signs and did not feel that the Board make a mistake in law.

Mr. Fairbanks said that he did not see any new evidence.

Mr. Dimmock said that the statement concerning the Federal Highway recommendations of 8 seconds was not discussed was discussed and did not see any new evidence presented that would grant a rehearing request.

Mr. Virr said that the set time was in the motion not to change more than once every 10 minutes.

It was noted for the record that Mr. Thompson would step down and that Mr. DeBonis would sit for this case.

Ms. Cormier motioned to Grant Brooks Properties Request for Rehearing of Case 09-108, to allow the placement of Electronic Message Board at 14 Rte. 111, tax map 04129-003.
Seconded by Mr. Webb.

Vote:

Mr. Dimmock:
No.  The applicant has not shown any new evidence that had not 


been discussed at the previous meeting.

Mr. Webb:
No.  For the same reason as stated by Mr. Dimmock.

Ms. Cormier:
No.  Believe that the record shows due process and no mistake of 


law was made.

Mr. DeBonis:
No.  No new evidence was presented.

Mr. Virr:
No.  The Board had established all of the criteria and hardship had 

not been proven.  Believes the applicant has other means available to accomplish his goal.
The application was Denied by a vote of 0-5-0.  Recourse would be to appeal to Superior Court.
09-0112
JRV Homes, Inc.  


Owner:  Butler Bank       

Variance to terms of Article VI, Section 165-45B2d, to build 6-unit condominium development with less than the 30’ required rear setback at 38 Maple St. tax map 29117.    MHDR DISTRICT

Mr. Dimmock asked if the applicant he wished that he would step down from the case as he was a direct abutter.  Mr. Vachon said that he did not have a problem with him sitting on the case.
Attorney Peter Bronstein, Salem NH, said that he represented Joseph Vachon, owner, who was also present this evening.  Attorney Bronstein said that the plan clearly shows what the applicant is looking for is the same as what had been previously granted and as indicated on the plans, the variance request is in relation to the rear setback.  He said that the property has been before the Board on two occasions by different owners.  Attorney Bronstein read the application for the Board.
Mr. Dimmock asked who put together the abutter list and Aaron Plummer is the owner not Erin Plummer.  Attorney Bronstein said that engineering firm put together the application and must have been a typographical error.

Mr. Thompson questioned the easement on the property.  Mr. Dimmock said that the easement he believed was for a barn and well that has not existed in twenty years and now the property is serviced by Town water.

Mr. Thompson asked if the easement would remain.  Attorney Bronstein said that they will address the easement issue with court when the time was necessary.

Ms. Cormier asked if that according to sheet 3 of 3 item #6 pertaining to the concrete slab was going to be 16’ feet from the lot line.  Attorney Bronstein said that was correct.

Ms. Cormier asked if the curb cut is where the car was parked.  Attorney Bronstein said that he wished to make a correction that the foundation will be 23’ feet was a deck overhang.
Ms. Cormier said that the curb cut appears to be very tight and asked what the setback requirements were if it was 20’ feet.  Mr. Mackey said that the setbacks are 30’ feet.

There was some discussion with regard to the setbacks and the balconies.  

Attorney Bronstein said that his client will agree to a condition that the property be built according to the plans presented.

Mr. Dimmock asked if the shed was going to be removed.  Mr. Vachon said yes it would be removed.

Mr. Dimmock said that he could give testimony that there was a 10’ foot easement from Maple to High Street that runs behind the shed and indicates that a rod would be set also granite posts indicate that they will be installed.  These items have been done by the previous owner.  The easement only needs to remain open and it could be utilized as green space or a driveway.  There is also an easement from Jefferson Street which is also 10’ feet that meets as a tee that the direct abutters could use.

Mr. Virr asked how long before ground breaking.  Mr. Vachon said that the plan was scheduled with Planning Board in July and once signed will have a closing scheduled end of July and building will be removed and site cleaned up and started shortly after all approvals were obtained.

Favor 
No abutters were present.

Code Enforcement

Mr. Mackey said the applicant’s request is a variance to allow the construction of a six unit condominium building within 16’6” of the rear property line.  Currently, the 7-unit multi-family structure sitting on the property is in serious disrepair.  The Town was forced to take legal action against the former owner (Wave Properties) and received approval by the Court to have the building temporarily secured.  In April of 2006, the former owner received a variance for the same proposal.  A 2 year time limit was imposed.  The project then received site plan approval by the Planning Board in November 2006.  The project was not constructed within this time frame and a renewal of the variance for a period of 1 year was granted in April 2008.  Apparently, the individual that was going to purchase and develop the property failed to receive financing and the project did no move forward.  The 1 year extension of the variance expired this past April.  As a result, the variance became void and all Planning Board approvals expired.  Subsequently, the property has gone into foreclosure and continues to deteriorate.  If the variance is approved by the Board, the applicant must return to the Planning Board for site plan review. The proposed location of the structure complies with the average front setback as allowed under Section 165-10 of the Zoning Ordinance.  As an area variance is being requested, the Boccia hardship test will apply.  There are pictures in the file for the Board’s review.

Opposed

There were no abutters present.

Deliberative Session
Ms. Cormier said that the proposed project looked good.

Mr. Virr said that the Board needed to list the conditions and as presented.

Mr. Dimmock asked if the applicant was the same developer as the homes built on Elm Street.  Mr. Vachon said yes.

Mr. Dimmock motioned on case #09-112, JRV Homes, Inc., Owner:  Butler Bank, to Grant a Variance to terms of Article VI, Section 165-45B2d, to build 6-unit condominium development with less than the 30’ required rear setback at 38 Maple St. tax map 29117, MHDR DISTRICT as presented with the following conditions:

1. According to plan dated May 4, 2006 and revised June 3, 2009.

2. Subject to  Planning Board approval.

3. Must be completed within 2 years or the variance shall be void.
Seconded by Ms. Cormier.

Vote:
Mr. Dimmock:
Yes. 

Mr. Thompson:
Yes.  Believe that it meets the Boccia criteria.

Ms. Cormier:   
Yes.  Feel that it meets all five criteria.  
Mr. Webb:
Yes.  Meets the required criteria.

Mr. Virr:
Yes.  Agree with Ms. Cormier that it meets the criteria.

The application was Granted by a vote of 5-0-0.  Anyone aggrieved by a decision of the Board has 30 days to file a request for a rehearing.  After that the recourse would be to appeal to Superior Court.
Other Business
Mr. Virr said he was making a public appeal that the Zoning Board was currently short 2 members and invite you to join the Board.  Please make your application with the Derry Town Clerk.

Mr. Virr said that they have made changes to the Board’s Policy and Procedures and are available in the Code Enforcement Office if anyone wishes to review them.
Ms. Cormier said that she believed that the changes need to be made as a legal notice.

Mr. Virr said that the Board can vote on the changes at the second reading in July and the legal notice will then post for the August meeting.

The Board reviewed the changes and said there were some minor grammar changes of appeal or case wording order of business of who speaks when on page 6 has been revised.

Debra Paul, Nutfield News, said that in reading the Board’s proposed changes she asked if a Board member stepped down on a case and wished to speak in favor or opposition if they were required to sit in the audience and not in their seat on the Board.  

Mr. Virr said that if a Board member wished to recuse himself from a particular case there were several options that could take place and if the Board member wished to speak in favor or opposition on a particular case then they would be part of the audience and not a Board member at that point.  However, if the Board member had stepped down in order to allow an alternate to sit they may ask the applicant questions but would not be part of the deliberative session or voting member.
Mr. Virr said that the first reading had been concluded and that the second reading will be in July.

Correspondence 

Survey of Municipal Law – Knowing Territory

Approval of Minutes

Ms. Cormier motioned to approve the minutes of May 21, 2009 as amended.

Seconded by Mr. Dimmock.

Vote:  Unanimous.

Mr. DeBonis, Mr. Osborn, Mr. Fairbanks, Mr. Webb, Mr. Dimmock, Ms. Cormier, Mr. Thompson, Mr. Virr

Mr. Thompson motioned to approve the minutes of July 4, 2009 as amended.

Seconded by Mr. Dimmock.

Vote:  Unanimous.

Mr. DeBonis, Mr. Osborn, Mr. Fairbanks, Mr. Webb, Mr. Dimmock, Ms. Cormier, Mr. Thompson, Mr. Virr

Adjourn
Motion to adjourn by Ms. Cormier.
Seconded by Mr. Thompson.
Vote: Unanimous.

Mr. DeBonis, Mr. Fairbanks, Mr. Osborn, Mr. Webb, Mr. Dimmock, Ms. Cormier, Mr. Thompson, Mr. Virr

Adjourn at 8:13 pm
Minutes transcribed by:

Ginny Rioux

Recording Clerk

Approval of Minutes July 16, 2009

Mr. Dimmock motioned to approve the minutes of June 18, 2009 as amended.

Seconded by Mr. Thompson.

Vote:  Unanimous.

Mr. DeBonis, Mr. Osborn, Mr. Fairbanks, Mr. Webb, Mr. Dimmock, Mr. Thompson, Mr. Virr

Zoning Board of Adjustment                                    1                                                        June 18, 2009

