TOWN OF BOXFORD

MASSACHUSETTS
01921
OFFICE OF THE PLANNING BOARD

MEMO

DATE: November 29,2016
TO: Boxford Planning Board
FROM: Ross Povenmire
RE: Review of Burning Bush Subdivision Issues

I have researched the available file materials in an effort to provide some clarity to 1) the status
of the temporary cul-de-sac at the end of Burning Bush Drive; 2) the rationale for approving Lots
57 and 58 as buildable lots (shown as Lots 1 and 2 on the Burning Bush Estates approved
Definitive Subdivision Plan), and 3) the significance of the label “Not a Buildable Lot” on Parcel
E of the Definitive Subdivision Plan.

The Status of the Temporary Cul-de-Sac at the End of Burning Bush Drive

Burning Bush Drive was originally constructed pursuant to the “Boxford Greenway” Definitive
Subdivision Plan dated October 18, 1965, recorded Essex South Plan Book 105, Plan 95
(Attachment 1). A conditional approval letter from the Planning Board to Greenways Inc. dated
December 22, 1965 references the approved plan as dated December 18, 1965, however this plan
revision has not been located in the file or in the Registry (Attachment 2).

In 1967 a request was made to revise the design of the cul-de-sac, which was accomplished by
means of an ANR filing (plan dated January 16, 1967 approved October 17, 1967, Attachment
3). The use of the ANR process to effect these changes is questionable. The ANR plan placed the
cul-de-sac on Lot 11 (56 Burning Bush Drive) within a “temporary turn-around” area, extended a
50 wide road right-of-way to the end of the Greenways property, and made minor adjustments
to the boundaries of Lots 11, 12 and 13. Lot 11 was purchased by Christopher Decoulos.

I have not located a deed or easement from Greenways Inc to the Town of Boxford for the
Burning Bush Drive right-of-way. An easement from Greenways granted to Benjamin K. and
Hazen H. Richardson dated February 10, 1970 describes the Burning Bush Drive right-of-way as
“[s]hown on a plan entitled “Subdivision Plan in Boxford Greenway” dated October 18, 1965,
and recorded in the Essex South District Registry of Deeds as Plan Book 105, Plan 95, as revised
by plan entitled “Plan of Land in Boxford, Property of Greenways, Inc.” dated January 16, 1967,
recorded in said Registry as File No. 509 of 1967 . . ..” (Attachment 4). This easement makes no
mention of the “temporary turn around” area. This description of the Burning Bush Drive right-



of-way, including the omission of the “temporary turn around,” appears to reflect the common
understanding at the time, and is presumably the same description accepted at Town Meeting in
October 1969 as a public roadway. This is the only Burning Bush Drive right-of-way that has
been accepted by the Town to date. On January 7, 1987, Christopher Decoulos filed a “Notice of
Intent to Prevent Acquisition by Custom” to prevent the ripening of any claim on the area shown
as “temporary turn around” (Attachment 5).

Between 1967 and 1992 a number of plans were presented to reorganize lot boundaries adjacent
to the temporary cul-de-sac, extend Burning Bush Drive, and incorporate additional land area to
the west of the original subdivision. Several such plans were approved as ANR plans.
Throughout the review of these plans it is clear that a primary concern of the Planning Board was
to preserve a future road right-of-way access from the end of Burning Bush Drive to properties
located further west (these western properties would eventually be acquired by the Town for the
Wunnegen Conservation Area). During this same time period between 1967 and 1992,
Christopher Decoulos was corresponding with the Town in an effort to have the temporary cul-
de-sac moved from his property (Attachment 6). The Planning Board appeared to recognize the
necessity to “replace the temporary turnaround with a permanent one” (Attachment 7).

Beginning in June, 1992, Christopher Decoulos as Trustee for Garden Realty Trust and Dekka
Realty Trust presented a proposed subdivision plan that included a short extension of Burning
Bush Drive and the creation of new parcels on approximately 26 acres to the west of the original
Burning Bush subdivision. This plan was eventually approved as “Definitive Subdivision Plan
Burning Bush Estates” dated August 21, 1992, last revised January 6, 1993, recorded at Essex
South District Registry of Deeds Plan Book 281, Plan 15 (Attachment 8). The property
boundaries shown on this plan are currently in effect.

Easement documents on record and associated with the approval of the Burning Bush Estates
plan consist of a roadway easement incorporating an area described as Parcel F extending from
the end of the Burning Bush Subdivision to future Wunnegen Conservation Land (hereinafter
Roadway Easement #1), a roadway easement incorporating a triangular area on the side of the
original Burning Bush Drive right-of-way (hereinafter Roadway Easement #2), a temporary cul-
de-sac easement overlapping a portion of Temporary Roadway Easement #1 on Parcel F and also
including portions of Lot 2 of the proposed subdivision (hereinafter Temporary Cul-de-Sac
Easement #1), and a temporary cul-de-sac easement incorporating land area located on 56
Burning Bush Drive, as reconfigured (hereinafter Temporary Cul-de-Sac Easement #2)
(Attachment 9). These easement areas have not been formally accepted by the Town as part of
the Burning Bush Drive public roadway. The existing cul-de-sac at the end of Burning Bush
Drive reflects the approved Burning Bush Estates Definitive Plan.

Rationale for Approving Lots 57 and 58 as Buildable Lots

An Environmental Impact Statement supplied with the submission of the Burning Bush Estates
Definitive Plan made clear that “the proposed subdivision will create two buildable lots (lots 1
and 2), a proposed roadway that will run between Lots 1 and 2, and a nonbuildable lot (Parcel E).
Pavement is proposed for a new turnaround to replace the existing turnaround that exists on the
homestead of Christ Decoulos, as well as for a 20’ wide roadway to run from the new turnaround
to a point opposite the end of the 50” frontage of Lot 2" (Attachment 10)

Subsequent revisions to the Definitive Plan shifted the cul-de-sac further west, thereby
eliminating the need for the 20’ wide roadway extension beyond the cul-de-sac to the 50’
frontage line. Lot 2, therefore, was conceived as a “pork chop” lot with 50 of frontage as
described in the Boxford Zoning Code Section 196-24(D)(3). Presumably the 50° of frontage for



Lot 2 is delineated by the shared boundary of Lot 2 with the improved portion of Roadway
Easement #1 (i.e., the portion overlapped by Temporary Cul-de-Sac Easement #1 and upon
which the cul-de-sac is actually constructed).

No mention is made of the presumed frontage for Lot 1 in the record. I note that Lot 1 has
similar frontage of at least 50° on the opposite side of the improved portion of Roadway
Easement #1, as well as at least 50° of frontage on the original Burning Bush Drive right-of-way.
Presumably Lot 1, like Lot 2, is a “pork chop” lot pursuant to Boxford Zoning Code Section 196-
24(D)(3).

A letter from Mr. Decoulos dated August 23, 1993 provides oblique support for the presumption
that only the improved portions of Roadway Easement #1 were “within control of the Town” and
therefore suitable for consideration as frontage (Attachment 11).

Significance of the Label “Not a Buildable Lot” on Parcel E of the Definitive Subdivision
Plan

The Planning Board understood that it could not withhold ANR approval of a parcel that did not
have frontage as long as the parcel was clearly marked on the plan as unbuildable (Attachment
12). As described above, it appears that the Planning Board and Mr. Decoulos understood that
Roadway Easement #1 only conferred frontage to the extent of the improved portion of the
roadway, i.e., the cul-de-sac. Parcel E therefore was apparently understood not to possess
frontage, at least until such time as a future roadway was constructed. I did not find any
reference to the unbuildable nature of Parcel E that would indicate an intent to preserve Parcel E
as undeveloped open space.
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A TRUE COB

he7 Town Clerk

- 'Boxfoed, Massachusetts . - . - /

December 22, 1965

GREENWAYS INC.
So. Main Street
Middleton, Massachusetts

'6{({ bl Votohsf Ao

In regard to your petition for a subdivision as shown on your
attached dkg initive plans, we have approved the same by a vote of the
PlanningP%t a meeting held on December 6, 1965. This vote was taken
following a public hearing which was properly advertised and held on
December 6, 1965 and is subject to the rules of the Planning Board of
Boxford under which you filed but with the following exceptions:

Drainage is approved as shown in plan and profile. Catch basins
and drains to be worked out as a result of the agreement at the Public
Hearing held on December 6, 1965 and in accordance with the changes
proposed and shown on your revised linen dated December 18, 1965, Any
possible further revisions to be made at the discretion of the Subcommittee
on Roads. Further it is required that all lots are subJect to approval by

Dear Sirs:

- the Board of Health,

Regarding the construction of ways:

Notification to the Subcommittee on Roads is to be given before any
work is started. Construction of ways to be as provided for in the
General Laws, Chapter 41 Section S81U.

1. You may complete road or an agreed section thereof in which case,
no building permit will be issued until road is completed and approved.

2. A bond or deposit of money in the sum of a suitable.amount to be
determined upon- application for the same.

3. Or by a covenant running with the land as set forth in said
section, or part one way, and part in another at the option of the applicant.

We require erection of proper street signs. Namely Burning Brush Drive.

‘Burning Brush Drive shall have a hot top pavement of (18) eighteen feet
width instead of 24 feet as required under the subdivision control laws.
Tlie hot top pavement on the turn around shall have a 35 foot radius. The
details of road construction to be done in a manner that will permit the
Planning Board subcommittee on roads to at a further date, recommend to the
town a favorable vote for acceptance of this road.

—_— T




GREENWAYS INC. 2, December 22, 1965
Easement requirements:
1. ™"Easement for future highway purpose" as shown on Greenways
subdivision linen dated December 18, 1965 and between lots 5 and 6 shall
be conveyed in the form of an easement to the present owners of the Roy
Stuart property, an abuttor to lots 5 and 6 of this subdivision. The land
which constitutes this easement shall remain with the owners of lots 5.and 6,
The counstruction of any road on this right of way will be at the expense of
the subdivider or persons that require access to the present Roy Stuart land.
2. '"Easement for future highway purpose’ as shown on Greenways subdivision
linen dated December 18, 1965 and between Iots 11 and 12 shall be conveyed in
the form of an easement to the present owners of the Hazen K. Richardson property,
an abuttpr to lots 11 and 12 of this subdivision. The land which constitutes
this easement shall remain with the owners of lots 11 and 12. The construction
of any road on this right of way will be at the expense of the subdivider or
persons that require access to the present Hazen K. Richardson land,

This subdivision must be completed within (7) seven years.

Very truly yours,

C. L. COTTON - Chairman

T2

W. R. GODFREY - Clerk

Copy to: : €2445564MJ4 /;DG;\
Board of Health : .

Town Clerk
Building Inspector
Road Surveyor
Tree Warden

File

L g




Philtp A. Wogan & Fraﬂk L. Kirby M

Appraval vader the Subdivision
Control Law not required.
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QUITCLAIM DEED (CORPORATION) 2304

GREENWAYS, INC.

a corporation duly established under the laws of the Commonwealth of Massachusetts
and having its usual place of business at Boxford, . ) .
- Essex County, Massechusetts, fnrAconndmhon paid,
grants to  Benjamin K. Richardson, Hazen M. Richardson and Anne H.
Richardson, trustees of The Richardson Trust, all of Middleton,
ﬁssachusetts (156 South Main Strzset) ' with qeitclaby roenants

heckrmbiin .

[Doscription and encumbrances, if acy}
A right of way for all purposes for which public highways in the
Town of Boxford may be used over the land in said Boxford shown as
Burning Bush Drive and extending Wasterly from Middleton Read to land,
referred to on plans hereinafter cited, as "Hazen K. Richardson, * said
Burning Bush Drive being shown on plan entitled "Subdivision Plan in
Boxford Greenway" dated October 18, 1965, and recorded in the, Essex
South District Registry of Deeds as Plan Book 105; Plan 95, a3 revised
by plan entitled "Plan of Land in Boxford, Property of Greenways, Inc."
dated January 16, 1967, recorded in said Registry-as File No.-509 of
1967, and also a right of way for said Purposes over any other land
acquired from said trustees by Greenways, Inc. adjacent to the Westerly
boundary of land shown on said plans which is included within the present

course of the Northerly and Southerly sidelines of said Burning Bush
Drive as extended Westerly. T

Consideration for this deed is less than One hundred ($100.00) Dollars.

In uritness ml;vrtni. the said Gzieenw.ays, Inc.

has caused its corparate seal to be huct_;; affixed and these presents to be signed, acknowledged and

3 . . . treasurer :
delivered in its name and behalf by Lindsey R. Perry, its iy #NE, and

John G. Adams, Jr., its toe@smwoemxx. president ..
e v = hereto duly :ma'mm.za1 thPs . % - tenth (10thY

day of ™ February in the year one thousand nine hundred and séveénty s
ol -

Signed and sealed in presence of

Qo . B2l | 7
\ )

Glie Cmnmonurealth of A fsette

Essex ss. . . Fehrunr_}" _:1.9'\",1

Then personally appenred the above nnmed Lir’\dsey R. Perty, ﬁ?a%?d‘&é‘ﬁx s
;iorgsa:".dlﬂ d the forcgoing inst to be the free act and deed of the Greenw;

- ﬁ(lan Public— umﬁm

My commissica explres

19
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COMMONWEALTH OF MASSACHUSETT, ., qaw~ ©¥S€-
COUNTY OF ESSEX _
TOWN OF BOXFORD . PR W

NTTAH G

" NOTICE OF INTENTION TO PREVENT
ACQUISITION BY CUSTOM

tion 3,  Christ J. -Decoulos as Trustee of the Dekka Realty Trust, owner
of a certain parcel of land located in the Town of Boxford, County of =
.Essex and Commonwealth of Massachusetts, give notice hereby of his in--
tention to prevent acquisition of a right of way or other easement over
said land by custom. - o '

,Said 1énd_is described as follows:

The temporary turnaround which is located on Lot 1lA at the westerly end
of Burning Bush Drive, Boxford,.MaSSachusetts_which comprise the area

- marked “"Temporary Turn Around” as shown on a plan recorded with Essex
South District Registry of Deeds as plan 5069/1967 on October 24, 1967.
(attached herewith).

o For title of the Dekka Realty Trust see deed of John W.

Fitzgerald, Jr. and Elizabeth A. Fitzgerald dated February 24, 1984 and
recorded with said Registry in Boclk /351, FTage 4533,

WITNESS my hand ahg seal thisv'7'a/ day o

1
“

Signed in the Presence of:

N
J. DECOULOS, TRUSTEE
AS AFORESAID

COMMONWEALTH CF MASSACHUSETTS

Essex, ss. . ' o <}1MJ7Q141 il , 1987
. ) T

Then personally appeared the above named Christ J. Decoulcs
as Trustee of the Dekka Realty Trust and acknowledged the foragoing
instrument to be his free act and deed, bafore me, -

I,

B B “', R

é;taﬁwﬂi;fggawttﬁ 8

My commission expires:

Mevember 2%, 1971




ATTALY (o "
BOARD OF SELECTMEN

CHRIST J. DECOULOS

FIFTY Six BURNING BUSH DRIVE MAR 1 9 1990

BOXFORD, MASSACHUSETTS 01921

AREA CODF 508 887-2888

March 14, 1990

Mr. Thomas E. Hauenstein
Boxford Town Hall

28 Middleton Road
Boxford, MA 01921

RE: Appearance before Selectmen - (4/2/90 - tentative)

Dear Mr. Hauenstein:

With respect to your request, you w1ll please find en-
closed the following:

(1) Letter dated July 23, 1986 from the Planning Board

(2) Letter dated March 1, 1988 to the Board of Select-
men

(3) Judgment dated March 7, 1990 from the Massachusetts
Land Court ’

(4) Plans (two) showing position of the cul-de-sac
- as approved in 1965 as "changed" in 1967

The effort to releocate the cul-de-sac as related in the
enclosed letters was hampered by a claim which has been dis-
" missed by Judgment of the Court.

With this obstacle removed, I trust that the Board of
Selectmen will act expeditiously in moving the cul-de-sac
which is a vexing problem for me as owner of the lot upon
which it is now located; and a source of administrative em-
barrassment for the Town of Boxford inasmuch as the present
location of the cul-de-sac was not as approved on the 1965
Plan, but rather as a change as shown on the 1967 Plan, without
the benefit of a Public Hearing.

Please contact me should you have any questions or re-
guire any additional information.

Chrlst_JL Découlos

CJdD/kd

Encs.

4
1

BOXFORD, MASSACHUSETTS




WERNER A. LOW

73 Middleton Road - Boxford, MA - 01921 - (508) 887-6503

October 21, 1990

Deborah,
Regarding Decoulos,

I think this will eventually all hinge on the town's desire to
replace the temporary turnaround with a permanent one, and I
remain suspicious of this temporary turnaround -- it just seems
so weird to put it on someon'es property with no conditions on
it.

Are there @ ; fheetings of 1967 that
might shed some llght on this? The ANR was recorded on 10-24-67
so the meeting was sometime prior to that, but subsequent to
1965 when the subdivision was created.

Next time you are at the Registry could you take a peek at the
ANR. Oct 24, 1967, it looks like book 67, page 509 (or 504).

There is also a note RecB 5486 page 1. I Jjust wonder if there
isn't some other document recorded with this thing, something

they have forgotten to show us.

Additionally, I'd still be interested in a note from Mr, Dustin
to the Board expressing his feelings about length of cul-de-sacs
as it pertains to fire safety.

Mucho thankso (that's Spanish)

Werner

i
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1PORT
J ENGINEEHING
)

Civil Engineers &
Land Surveyors

, One Harris Street

= Newburyport, MA

1 01950

4
i
&

]

e

s

i

i] (508) 465-8594

i

~ Extension.

BURNING BUSH ESTATES
SCHEDULE A

ENVIRONMENTAL IMPACT STATEMENT

ThepEopesed subdivision will create two buildable lots:
un - betwéen

Sfioks~1 and 2)y -a-propesed roadway -that will:
Lots 1 and 2, and.a -nenb
¥ Propesta™eor-a  TieW tur i
" purnapound that exigtson™

idable loi (Parceil-ghe

= Pavement

mestead ofC

Wfﬁ$nazﬁun w@@wawpointwcpposite~the»end~®f~the«5@§?ffontaqe
‘ef -Lot-3. An 18,000 gallon concrete holding tank for fire
control purposes is proposed to be built between the pro

"posed 20' wide roadway and the sideline of the proposed

50' wide right-of-way that will become Burning Bush Drive
Two single family homes with appurtenant
septic system, driveway, yard and well are also proposed.

The site is a wooded, hilly area, two areas of which are
suitable for building sites, with the rest of the site
being steep hills bisected by an intermittent stream. The
soils in the area (as determined by soil testing performed
in the mid 1980s) are fine to medium silty sand. On the
upper portion of the site (to the north) is a wetland with
standing water caused by a natural dike in the area of the
beginning of the intermittent stream, up by the area where
Lot 1 intersects the proposed roadway. The Bordering
Vegetated Wetlands on both Lots 1 and 2 have been deter-
mined in the field and are shown on the subdivision plans.
The proposed construction, filling and altering of the
proposed roadway and concrete "fire pond" will take place
over 100' away from these flagged wetlands.

A double siltation control fence consisting of a line of
haybales laid downstream of a geo-textile silt fence is
proposed for all areas between the proposed road construc-
tion and the wetlands on site. Because of the small area
and amount of construction involved with the proposed
roadway, the amount of time that the construction site 1is
bare of vegetation will be minimal. As soon as practical,
all areas devoid of vegetation shall be loamed and seeded
as specified in the Rules and Regulations of the Town of
Boxford Planning Board. '

Individual underground sewage disposal systems are pro-
posed for each of Lots 1 and 2. Based on the results of
percolation and soil testing provided to us by the client,
and based on our site visit, it is our professional opin-
ion. that sewage disposal systems can be designed in ac-
cordance with Title V of the Commonwealth Environmental
Code and the local rules of the Boxford Board of Health.
It is presumed that a system that complies with Title V
will have a minimal impact on the environment.

-3 g&l-asnﬁerfawzﬁ'”Widé‘roadwaywt@urun;f?ﬁﬁ”thé”héw

b o
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our professional opinion is that because of’ the small
areas of construction proposed for the roadway, and jin
the construction of the two proposed single family resi-
dence and appurtenant structures, that any increase in
peak runoff off the site will be negligible. Also, our
professional opinion is that there will be minimal impact
on the traffic flow in the area from the addition of two
single family residences.

Sincerely
Port Engineering Assoc. Inc.

00k
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_ Gle

= Civil Engineers &
:-  Land Surveyors

Ll

1 One Harris Street
7= Newburyport, MA
‘ 01950

(508) 465-8594

Paul D Turbide PLS/PE
re2541-6.txt
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CHRIST J. DECOULOS
FIFTY SIX BURNING BUSH DRIVE
BOXFORD, MASSACHUSETTS 01921

AREA CODE 508 887-2888

August 23,

Cecile M. Cormier
Administrator to the Planning Board
Boxford Town Hall
28 Middleton Road
Boxford, Ma 01921

Dear Ms, Cormier:

TOWN OF BOXFORD

ReceiveD)

AUB 2 4 1933

Planning & Conservation

1993

Subsequent to my meeting with the Planning Board of August

4, 1993, it was brought to my attention that the
tion of the water storage tank for fire fighting

proposed loca-
as shown on the

approved plan would not lie within control of the Town of Boxford

;as @pproved by the Plannlng Board .on January 23,

To prevent this deficiency from occuring, I

met with the Deputy Fire Chief,Mr. Larry Dolloff,

vitact, the. road was never extehded Bayend: the hew ‘eWlideiBac

1993,

contacted and
who made a deter-

mination for a more feasible location for the installation of the
storage tank to be within the land presently owned by the Town of

Boxford which comprises the "paper street area"

presently abutting

the existing cul-de-sac on the north as the primary site for the
storage tank or a secondary site to be within the unpaved area of
the existing cul-de-sac, which is to be granted to the Town of

Boxford.

By way of this letter, I am seeking the advice and consent
of the Planning Board to install the storage tank in one of the
above-mentioned areas as determined by Deputy Fire Chief Dolloff |
and would welcome the opportunity to appear and discuss the matter k
at your next scheduled meeting if deemed necessary by the Board.

Should you have any questions or require any additional in-

formation, please do not hesitate to contac$ me.

CcJD/kd
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III. :

(cont.) There being no further questions from the public, Chairman Falk de-
clared the public hearing closed at gabout 9:05 P.M. Mr. Bergeron
will provide specifics on the restrictive covenant and Board dis-
cussion will continue on October 17th.

Iv. Burning Bush Drive Extension - Chris and John Decoulos
Mr. Low said that his research into case law (Bloom. 1963) indicated
that the Board is indeed required to sign an ANR in which parcels do
not have frontage provided they are clearly marked as unbuildable.

- Messrs. Decoulos, representing Garden Realty Trust, presented a re-
vised ANR (dated 9/19/90) dividing the property into two unbuildable
parcels. After discussion, it was moved and seconded that the Board
endorse the plan as presented. Voted unanimously.

The Messrs. Decoulos also presented-a conceptual plan for a three lot
subdivision on Parcel A. The Board's concerns included: (a) increas-
ing an already very long (approx. 3000 feet) cul-de-sac; (b) the Tack
of a firepond on Burning Bush Drive; and (c) the fact that Parcel B
blocks future extension through to another way. The applicant pointed -
out that there are only 13 homes on Burning Bush (many of the 24 Tots
won't perc) and noted that this plan would provide a permanent turn-
around. No action was taken on the conceptual subdivision.

V. Home Farm Realty - Jack Sullivan - Chandler Drive
Mr. Sullivan presented a request for a release of funds. After discus-
sion, it was moved and seconded that the Board release $22,130.00 from
the bond for work completed to date. Voted unanimously.

VI. Elm Farm/Anna's Way - Release of Funds
Mr. D. J. Shaw presented a request for a release of funds. After dis-
cussion, it was moved and seconded that the Board release $13,532.00
from the bond for work completed to date. The vote was s#m YEA and one
abstention. (Mr. Richard Shaw did not participate in thg/discussion or
vote on the action.) “
V2NN A .

VII. Whie Meadow Trust - Release of Covenant on Lot 16
Although the Planning Board released the entire subdivision on June 5,
1985, there was a request to confirm the release of Lot 16. After dis-
cussion it was moved and seconded that the Board endorse a letter con-
firming that Lot 16 has been released from all donditions of the cove-
nant between the developer and the Planning Board. Voted unanimously.

VIII. Master Plan
Mr. Low submitted a first draft-outline of some possible goals for a
revised Master Plan. These will be disQ§¥sed at a later date.
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